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SIR LAWRENCE HUGH JENKINS, K.C.LE, 

ŅIR Lawrence Jenxrys is a striking instance of a very rapid rise in 

the Judicial service, he having become Chief Justice after serving 
as a Puiste Judge for only three years. Mr. Jenkins, the son of Richard 
D. Jenkins, was born on the 22nd December 1858, just after the “Grown 
had taken over the government of India from the hands of the East 
India Company. He was first educated at Cheltenham, and afterwards at 
University College, Oxford, where he took the degree of Bachelor of Arts 
_ in 1881. Having chosen the law for his profession young Jenkins was 
+ entered at the Lincoln’s Inn, where on the completion of the “requisite 
terms he was called to the Bar on the 17th November 1883. He. at once 
commenced: practice at the Chancery Division of the High Court and 
quickly rose to eminence. He became a most successful Junior Counsel and 
as a leader of the Juniors attained.a prominent place in the profession: 
' Thus, he had a very glorious prospect in his mothér country, but 
when the offer of an Indian Judgeshjp was made to him, he found it rather 
tempting and, accordingly, caer it without hesitation. Shortly after, 





he sailed for this country, and arriving in it took his seat, on the Bench . 


of the High Court at O&lcutta on the th April 1896. It seemed that on 
his voyage oyt he had read up the necessary law, so that hg did not find 
much difficulty in, dealing with Indian cases at the very outset of his 
career, “which Judges sent direct from England generally feet. Indeed, 
as a,writer in the Times of India observed at the time, “he surprised 
every one by his acquaintance ‘with Indian law and procedure from the 


+ 


first day that he sat in Court”; and, indeed, his grasp of these new * 


matters was such that he took the nvercesion really by surprise. He soon 


earned general respect, and the public éame to repose 80 much confidence 4 


. in him that when a case was before him the parties were almost, if pot 
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absolutely, sure that Justice would be done and wrong righted. In this 
way he had worked for*three years on the Calcutta Bench when 


owing to the sudden and untimely d@ath of Sir Louis Kershaw, the post ° 


of Chief Justice of the Bombay High Court fell vacant. Lord Curzon who 
knew Mr. Jenkins very well and had considérable regard for him as a 
lawyer and gentlefhan, nomimated him for the post, and, as hag been 
expected, his nomination was duly carried out. Mr. Jenkins vacated 
his segt on the Calcutta Bench on the 19th April 1899, and going 
over*to Bombay filled the first Judicial seat there which, as stated above, 
had been left vacant under very painful circumstances. At the time 
when Mr. Jenkins left Bengal, the Weekly Notes took a very favourable 
notice of.his services on the Calcutta Bench, and in so doing did only 
„bare justice. The editor observed, “hislearning and great knowledge of 
Chancery practice and equity rulings enabled him to deal quickly and 


satisfactorily with the cases that came before him for determination, 


Oouxteous and considerate to all alike, he patiently heard both seniors 
and j juniors and showed in his. judgment that masterly capacity for 
dealing with facts of a complicated nature, which makes a legal mind”, 
Indeed, Mr, Jenkins if a model Judge, and the wise words of Mr. Choate 
wight, well be applied in his case. “Let us repose secure under the 
shadow of a learned, impartial, and trusted Judiciary, and we need no 
more”. Short: as his term of office in the Calcutta High Court was, he 
proved, himself one of the ablest Judges that sat on that Bench, the very 
highest in the land. 

. Mr. Jenkins on being appointed Chief Justice was, as is the wont, 
decorated withthe Order of Knighthood, an honour which at one time 
satisfied the ambition of such noted characters as Sir Philip Sydney and 
Sir Walter Raleigh. Sir Lawrence Jenkins is the seventh Chief Justice of 
the Bombay High Court since its establishment in 1862 ; and his elevation. 
to that distinguished office gave general satisfaction. He has been 
working in his higher sphere of life with an amount of learning and 
ability which is simply remarkgble, and by the most satisfactory 
discharge of gis high and respongible Judicial duties has already proved 
himself a worthy successor of some of his most illustrious predecessors 
and by.dint of his own merit has risen to an eminence comm&nding 
respect and admiration. 

Sir Lawrence Jenkins is still quite "young and has many years of 
‘service befSre him. We think that should a vacancy occur in the office 
_of the Chief Justice of Bengal, he would havea very high claim to be 
` gaised to it, and, it is needless toesay, both the profession and the public 
would be only too glad to welcome him again in their midst. on 


Oar.eH. C. Jungxs. j ° "E 8,0. Dry, ` 
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HOW BOMBAY LIVES. 





i T; is truly said that one end of Bombay does not know how the other 

lives. The population is so vast and the distances so great, that it 
is physically impossible for one portion of the population, or for people 
livingéin one part of this great metropolfs, to know What the othe: does 
or how it:lives; and yet, sure enough, there are several centres in the 
heart of the city itself, which do present a kaleidoscopic view of the life 
of both the upper andelower classes of its society, stationary as yell as 
changing. Day after day, there is a ceaseless flow of the tale of misery and 
indigence,fraud and chicanery, falsehood and mendacity, making towards 
those centres, so that those who are concerned with them, grow almost 
callous and refuse to have any faith in the good side of human mature. 
These centres are the Law Courts, not so much the High Court,eas the 
Police and Small Oauses Courts. The former are no doubt ear-marked for 
dealing with crime and criminals, and there is no wonder if the worst 
forms of human nature daily come in evidence there, and throw a lurid 
light on the way in which Bombay lives its daily life, but if the * quality 
of work disposed of by the latter be closely examined, in spite of their 
being ostensibly concerned with civil work only, it would be found that 
there is an intimate connection with it'and the work in the other Courts 
so far as human nature is concerned. Imposition on the poor and the 
ignorant, terrorising the necessitous and the indigent, are as° much the 
features of the one as of the other: only that the result of crime in the 
Civil Court is not usually soserious as in the Oriminal. Leaving aside 
for the present the help that the Police Court would afford in showing 
how Bombay lives, an attempt would be made,here. to shew what naa 
the other Court is capable of throwing on the subject. 

For about an hour and a half jn the forenoon, just after the Court 
sits, a most animated appearance is presented to the new eomer onthe 
scene. In that short hour and a half, one sees the whole life of Bombay, 
focussed as it were in fhat centre. It eepresents all classes and shades of 
‘society,from the bejewelled. milldonaixe to the begrimed eillhand, the 
spruce Parsi and the dirty Marwadi, ‘the smirking Bora, and the stalwart 
Bhaiya, the shrewd, busy Bhatia trader, and the indifferent, happy-go- 
lucky Mussulman. Even the representatives of the ruling race contribute 
their quota to the get up of this scene, and it is not unusual to see Customs 
officers and Police constables, Railway Guards and Engine Drivtrs, arbitra: 
ry and dictatorial when on duty, calmly moving cheek by jowl with their 
_ creditors, the wily Marwadi- and thé astute Banig. To a stranger, 
_ stranded on this Court -fer the first time, it is difficult to realise what is 
being done there. What with tle seething nfass of the litigarf#s moving 
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from one Court to another, chattering amongst themselves or perhaps giv- 
ing hurried instructions to their lawyers for a case which is on the point 


of being called out, what with the sud@en appearances and disappearances” 


of Vakils, all agog with anxiety to attend to their cases simultaneously 
in all the Courts, trailing quite a retinue of their clients behind them, 
what with the vofiferations ef the bailiffs, calling out in ‘steptorian 
voices the names of the parties, so mutilating and mispronouncing them 
as they pass on from mouth to mouth, that the owner of the name 
itsdif hardly recognises it when at last it mawages to reach his ear, 
and what with:the work actually going on to which mostly the Inter- 
preter and the presiding Judge are parties, the new comer hardly 
knows whether he is standing on his head or his feet: so bewildering 
the whole scene is and so bewildered he becomes, when this noisy 
mode of dispensing Justice goes on simultaneously not in one Court room 
but in four or five, all of them ill ventilated, stuffy, the reverse of silent, 
reeking with humanity, and constructed on the most wretched accou- 
stic principles. But, however, that is where it is,and he has temake the 
bêst ofit. If he fails to catch his name, it does not matter. The case 
is decided against hifn, if his opponent is vigilant and attends properly 
before the Judge; butitis always open to him to move the Judge to rehear 
his case, and he almost always succeeds in putting him to the extra 
trouble of rehearing his aause, because ofthe bad arrangements of the 
Court-room. It must also be stated that the backbone of the city, the mer- 


chant from the Cotton Green, and the trader from the Docks and the Rail- 


way yards, the representative of commerce is not absent from the Court, 
but the quality of work which drags him there, is of a more important na- 
ture, and it figures as a feature of the comparatively calmer hours of the 
Court in the afternoon. 


The one salient point that strikes the most casual observer even, 
deriving hfs knowledge of the life of Bombay from what he sées here} is 
that a majority of its inhabitants liveon borrowed money. Great facility 
is afforded for this purpose by the professionaf money-lender, at the 
head of which class stands the neuch-nmaligned Marwadi; next, the Dana- 
vala or grain seller, who along with his legitimate tyade of selling bad 


grain at ian enormously heavy price, indulges a little in this mode ‘of - 


doing his customers out of their money, and lastly an infinitesimal lot 
made up of Deccanig, and Parsis who having themselves been the vic- 


' tims of Marwadis, have stepped, into their shoes, and do not scruple 


to do what they have been done yi The proof of the-Marwadi’s claim i8 
hig well-knawn Promissory note? whigh is either signed by his creditor, 


if he ‘is literate or marked by him if he is ilbiterate. Infinite are the. 


varieties in which these ‘notes dre-alfeged to have been executed’ and | 
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equally infinite are the ways in which these executions are got up. 
Dire necessity in the case of many compels them to go to the. Matwadi. 
“Almost all of them are aware that here is as much hope of their being 
tenderly or even fairly treated by the Marwadi as of a sheep being 
led to the slaughter-house being spared the knife of the butcher; but 
there isgno help for it. It is either the ajck-bed of aavife, or the illness 
of a deat child, or any other such equally momentous domestic event, 
the expenses of which must be met, and for which the usual wages or 
salary of the needy borgower are insufficient, that compels him to*regort 
to: the Marwadi for pecuniary help. He knows his opportunity and does 
not miss it. Hehelpshim tide over his difficulty, lends him as much as 
he wants, but only stipulates that he should be repaid five-fold or ten-fold 
at a heavy rate of interest. The borrower borrows five and executes 
a note for fifty plus interest. To take an example: the wife of a 
military sargent was once in great difficulties. The man earned 
about eighty rupees and had to support a wife, an aged mother-in- 
law and @ sick child. As it happened both her mother and her 
child took very.ill- and the child died, the mother was expeoted to 
die every moment. They had no money inthe house, and the obsequies 
needed money. Their “boy” showed them the way out of the difficulty and 
“introduced them to a Marwadi. He made inguiries, gave her ten rupees, 
made her husband pass a note for fifty and interest and when he was 
repaid his ten rupees, he declined to cancel the note, but brought a suit 
for the balance of principal and interest. The wife appearedin Court, and 
pleaded her own cause. She found it difficult to understand the technical- 
ities about the execution of the note being proved andthe agreement 
about interest being embodied inthe note &c. She failed to grasp the point 
that ten rupees was worth fifty to her at the time, and her husband had 
agreed to pay it. When the decree went against her husband she had 
much: to say about justice in a Brifish Court of law, which wgs not very 
- pleasant hearing, but this case is typical of niany others, where the poor- 
est of the poor, fall inte the grip of thg Marwadi. The wiles of the Mar- 
wadi do not stop here. He is in thahabit of taking what are called penal- 
ty notes,from his constituents, Along With the genuine note, the borrower 
. is mad’ to sign his name and put down a certain sum ‘as having been 
borrowed across a receipt stamp at the foot of a paper, the upper portion 
of which is blank. The underst@nding is that as soon as the account on 
` the genuine note is settled and the money paid, the penalty aote would. 
be.returned. This is generally in vogue in the case of well-to-do borrowers, 
heirs who expect tich inheritances, sons of wealthy man, who have gone < 
_ “astray and require money for win’, women and races, and others of that 
class, who drive in the evening im rich equipages on the Bandgtand and 
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Scandal Point, and usually manage to live beyond their méans. To 
them the Marwadi is a great help, andthe Marwadi lends on his own terms: 
In numerous cases be it said to theeredit of the Marwadi, does he retur& 
the penalty notes when his debt is paid of. In only afew does he fill 
up the blank body of the paper and file his suit ; and even then, it would 
be found that the borrower Bas done him out of his money by either 


going to the Insolvency Court or in some other way. Even he hasa, 


sort of trade conscience, which he violates as few times as possible, 
amd then again he is never known to forge. Thig is one phase of Bombay 
life! a constant duel is going on between the lender and the borrower 
and each seeks to floor the other by means fair and foul. Ifthe borrower 
hits below the belt by going to the Insolvency Court, the lender retaliates 
by falling back on the penalty note. The Marwadi is generally 
supposed to keep three sets of account books, and those which he 
produces in Court to support his claim are merely written up for the 
purpose, and have no corroborative value. His genuine books never 
come to Court. It is a common sight to see the young fry of the Marwadi 
fitif*little bundles of books on his head, following his elders in 
Court, and imbibing his first draughts of the life that awaits him there 
in future. | 

The second painful feature of Bombay life is furnished by the 
relations of the grain-degler and his customer. In the mofussil, both 
forthe tich and the poor, the practice is to put in one year’s supply 
of grain at least about harvest time. In Bombay, this is not 
possible, because every one, excepting those who own houses, is 
cramped fogs space. He hardly gets sufficient living room in the 
narrow premises tenanted by him, much less can he afford to find 
place for keeping those large vessels and jars which are necessary for 
holding one year’s supply; so, one either purchases one’s supplies from 
day to day or puts them in fora ménth. These frequent dealings avith 
the Danavala give him an opportunity which he uses most unfairly. 
The tricks of the Danavala are ngt so evident in those parts ‘of the City 
Where he hgs to deal with a compgratively educated and intelligent 


class of the population, e. g., Girgum, Bhuleshwar, or the Fort: his chief 


victims ate those who inhabit the mill regions—Dadar, Parel, afd Sewri. 
The way in which these over-worked mill-hands drag on their existence, 
is clearly pictured forth by the cases which daily come before the Courts, 
in tens and twenties. Mostly, there is no personal service of the 
summons in the suiton him; why? because he leaves home early in 
the morning at &ve, and returms late at eight in the evening so the 
summons is pasted on the door of his room. Then the man is illiterate, 


and theegrain-dealer knowing his inability to keep accounts, plays any 
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number ‘of pranks with his accounts, shoves in new entries, adds to 
existing ones, alters old transactions, and lastly manages to snatth an 
& parte decree. These accounts are mever balanced, and it is always 
open to him toemanipulate them with impunity whenever he likes. If 
some one of his’ customers happens to keep a boarding house where he 
gives food to those who have not the meang or convenience toset up a 


ə Louse of their own, his opportunities are greater. The reason which he 


assigns for thus doubling and trebling his dues, is, that the mill-hands 
are mostly a floating population, and they run away at any time eto 
their homes, without his knowing about it, leaving him in the lutch; 
so he- has to make up his losses, and he does so, by making one pay 
for another, because to him all mill-hands are one and the same. The 
same doleful tale is unfolded in the case of Khataravalas, cart-drivers, 
with this addition that most of their concerns are mortgaged either with 
the Danavalas or the Marwadis. They live on what they earn, which is 
not much. 

Then, ¢hose who come third in the order. of those who exhibit the 
dishonest life of Bombay are the Bhaiyas and Pardeshis, who mostly*deal 
in buffaloes, hay and milk. Almost every house-hokder in Bombay must 
have suffered in his own person by the dishonest practices of his 


Bhaiya milkman, who in open daylight and within sight of his own 


customer, walks to the water-pipe and adds whatever amount of water he 
likes to the milk. There is an enormous traffic going on in buffaloes 
and in hay and bran in Bombay, the extent of which is hardly realised 
by those who ‘comfortably take their cup of milk or tea at their breakfast: 
, table. All parts of the Presidency, and mostly Gujarat, are yequisitioned 
" for the supply of buffaloes and hay, and the Station yard of Grant Road, 


any day, would furnish an illustration of the traffic the Bhaiyas do in- 


these things. Now as a rule, the Bhaiya is unable to enjoy his prosperity 
andegood days. His adulteration of fnilk secures him good profits and ke 
step by step becomes the owner of buffaloes, and then begins to quarrel 
either with his own people or others, gnd ultimately goes either to the 
Small Cause or Police Courts. Thejr stories are believed there at a good 
deal of discount, and it is always difftcult for the Judge to perform that 
im possiWle feat of finding out truth from falsehood, for as a rule both pat- 
ties tell falsehoods. 

Rent suits often bring inté Court men of the highest station in 


life, down to the women in the street, the-latter clas# invariably scoring. . 


over their. landlord. But the informatfon these suits give is interest- 


ing : just as there are poor widows and minors, whose emeans of maini. 


tenance come only from repts,so there are property owners oh the othér 
hand; who hold from forty to fifty -heuses, and aræyet hungering for more,: 
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who personally do not know what rent they fetch or where they are areas 
edand who much less therefore attend to the wants and conyeniences of - 
their tenants. Along with the landlords troop in recalcitrant tenant® 
also, who in spite of notices and ejectment suits, hold on to bheir premises 
and when asked the reason, point their finger atthe doings of the Im- 
provement Trust, and say thgy find no room to shift to.. The Improve- 
ment Trust, in its turn, has become a landlord, and has often to sue 
tenants for rent, in spite of its costly ‘machinery for the collection- 
thereof. > 
Then there are certain claims to be investigated by the Court to 
property which has been attached and brought into Court under s. 278 
of the Oivil Procedure Code. These proceedings furnish an interesting 
lesson on this subject. The attaching creditor swoops down upon any- 
thing which has the remotest connexion with his debtor, wherever he can 
find it, on the barest suspicion ofits being his debtors and the debtor - 
in his turn tries his best to hide, conceal or transfer his belongings to 
his relatives. The Marwadi considers no place sacred: the house of his 
debtdr's kept mistress, or the room where he boards, are alike open to 
his attacks, and whem the claimant comes forward and claims the attach- 
ed‘things as his own, it is a sight to see how the creditor fumbles to 
get proof to show thatthey belong to his debtor. Pots, pans, utensils, 
bedding and the dirtiest of articles are daily carted into Court, and in days 
of plague one shudders at the very sight of them, and hard indeed is 
the lot of those who have to handle them. If boxes are attached, the claim- 
ant is generally asked about their contents: he names them, and the box 
is opened. Many a time does a false claimant trip at this ordeal. Once a 
box containing valuable ornaments was brought into Court, the claimant 
was an English kwowing, whilolm attorney’s clerk. One by one he was 
asked about the contents of the small cases in the box as they were taken 
oyt. For Qne case, he said, it contaiffed an ear ornament, when opeyed, 
it was found to be empty. In another case a little Borah girl hardly aged 
twelve or thirteen was made to pose as a woman of twenty-one 
farrying on a household by herself, and owning a number of 
pieces of furniture, which weree attached as belonging to her uncle. 
She spokésone untruth after another very boldly: thafalthough she was: 
twenty-one she had remained unmarried, that she lived aloné in a room 
paying high rent, that her uncle only occasionally visited her, thfat the 
. articles were given «in gift to her by her mother-—those articles were 
milk pots &c., and her uncle traded in milk. The Court very properly 
saw through it all, arid disallowed her claim. A large number of attach- - 
mtnts tak8 place in ‘boarding houges, where ‘the debtors take their. 
meals, apd if statistics be taken, it would be a " revelation to many to find ` 


kag e 
s e 1# i 


~ January 1906] “| JOURNAL 5 0 o’ 9 
how a very large’ parĝof the poor have hardly any place it Bombay 
‘which they can call their own and where they.can cook one decent meal. 
=- Commercial cases reveal an equally painful picture, _ Most of 
fhe- so-called commercial causes, coe from sattavalas, speculators, who 
do no genuine trade, and various are the subterfuges to which one trader 
resorts to cheat another. There is speculation in silver, gold, seeds, 
grain, catton, coal, landed property and what not. A®*slight proportion 
of the work ‘relates to genuine transactions, and it strikes one dumb to 
see- the. wonderful machinery which regulates the vast commercial 
relations of this great city. For every little thing, from the baggihg 
and sampling: of goods, down to their storing and exporting, a fixed 
usage has grown-up, which controls the actiong of the smallest individual 
dealer to such large firms‘as Ralli’s and Grahams’. It is not possible in 
this article to trace the various stages.of this aspect of Bombay’s com- 
mercial life: ‘with what forethought and precision and through.what 
intermediate steps is the crop of seed or cotton before it is éven gathered 
by the distant tiller of the soil bought up, and exported at the due 
date by thé European firms, and with what equally business like habit— 
to take the converse case—is the piece of chintz, or a leather shoe, before 
it is ‘manufactured at Manchester or Northampton;® given away to the 
native: buyer in Bombay, it would take pages to describe. The congeries 
of Commission Agencies which fosters and facilitates inland trade is 
equally bewildering, anda glimpse of the enormous extent of Bombay’: 5 
inland- trade, which covers all parts of India, can be had in these 
© Courts: We-find the Kashmiri, the Punjabi, the Sindhi, the Madrasi 
and the Bengali Babu, all having one thing or another to do with theit 
‘Bombay Commission Agents. To observe and watch their dealings with 
‘one another, is an absorbing-study in itself, and would furnish valuable 
hints for the encouragement of indigenous manufacture: 

"The above-are but the outlines of a great picture, which the hand of 
‘au- Observing and scrutinising person can surely fillin so as ¢o make it 
both life-like and valuable. 


THE LAW OF BAIL. 


By Herman Cougn, M.A. ( Oxon); 
BARRISTRR-AT-La w. - 
H'A T is the meaning of ‘ Bail’? The New English Dictionary traces 
the word to the Latin bajuldre, ‘to beara burden,’ thence to the 
Old:French bailher ‘to carry, ’ ‘take hold of,’ ‘receive,’ ‘ take away’ 
‘and f hand over, deliver, give.’ ‘From the last of these arosé the Anglo- 
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French lefal sense of ‘deliver’ narrowed down€in use to ‘deliver on 
trust on certain conditions.’ Let us pass from philology to law. 

Fora definition we-cannot do better than go tothe Encyclopædia of 
the Laws of England, where we are fold ‘a person is said to be admitte€ 
to bail, when he is released from the custody of officers of*the law, and 
entrusted tothe private custody of persons, called his bail, who become 
bound as sureties*to produce him to answer, according to lay, to the 
charge or claim, at a` specified date or place. In old records, when the 
accused could not find bail, an entry is found ‘ Let the prison be his bail.’ 
Thiig the law of Bail is part of the law of the liberty ‘of the subject. It 
has ceased to have any importance except in criminal law. | 

The liberty of the subject, as we all know, is, in the first, instanes 
interfered with (if at all) by the police; the detention of schoolboys, 
soldiers, and sailors is regulated by the respective codes of the 
schoalmaster, the Army and the Navy and does not concern us here. 


-Our law insists on two things equally—that accused persons shall 


be tried by the proper tribunal and ‘that, till that: body has pro- 
nounced, they shall, compatibly with that object, not be deprived of per- 
gonal freedom. If it was certain that no accused person would run away 
before the day of trfal or hearing, there would be no need to detain any 
one except to undergo sentence. It followsthat when such certainty can 
be attained—at any rate when there is a high degree of probability—the 
defendant ought not to bea prisoner and itis to provide for his liberty 
that bail is designed. Conversely, on charges of murder—where there is a 
strong presumption that a guilty person would fly to save his life—bail 
is practically never granted. 

First, then, as to persons in the custody ofthe police. The law is 
laid down on the high authority of Sir Howard Vincent, who was Direct- 
or of Oriminal In'vestigationsin the Metropolitan Police from 1878 to 1884 
in his ‘Police Code and General Manual of the Criminal Law for the 
British Empire’ (1899 ) -—‘Admission to Bail by a Police Officer. The 
Inspector or other officer in charge of a British Police Station, under the 

rovisions of the Summary Jurésdiction Act, 1879, s. 38 and the Police 
Acts, admitéo bail,with or withqut surgties, persons charged with any petty 
misdemeanor for which they are liable to be summarily convicted by a Ma- 
gistrate—such as drunkenness,’ assault, disorderly conduct, carelessly 
doing any hurt or damage, &c.; or who are in custody without warrant for 
any trifling offence, even light felonies, and cannot be taken béfore a 
Magistrate within fwenty-four hours, provided that they are well known 


‘and not likely to escape, 
Sureties fait Eto produce, rincipals may be summoned to show 
Wie ca. er ae ok Cae ~ b l , 
Sause why the PEIER CETONA P forfeited and why the sum due 
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under the’ recognizan€e. should not. be paid. (42 & 43 Vic. ec. 49 s. 9) 
(pp. 36-7). The recognizance, of course, is the acknowledgment of the 
indebtedness fo the Crown of whatever sum may be fixed, in cage the con- 
ition that the accused should appe@r at the given time and place ig 
broken. ' 

Obviously the police will not: themselves grant bail, if there is a 
Magistrate handy to settle the point; whew there is not and they have 
a discretion, they must, as always, use their common sense in applying 
it. This is about the only general rule tliat can be laid down. 

In one matter, howgver, the police must be, at any rate primarily, 
paramount and that is in de idinereghether any surety proposed is 
‘good’ enough i. e. would be Sple.ia8 ato gona ty in case it ‘became 
due, or ʻ ‘ good” enough if the "sotaa of pe no Ps 
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a Mr. Atkioresepiidi jary es for Leeds, in his 
excellent Magistrate's Annual Practice, van so 1 su > mare 
the names of persons tendered as sureties m thee rnished 
in advance, in order that the prosecutor or be may make inquiry 
as to their character and means. Twenty-four hours’, and even forty- 
eight hours’ notice of bail is frequently required. The sureties are 
bound to answer on oath as to their position and liabilities, and as to 
the -sufficiency of their property to meet their recogriizances. It is 
not usual to accept as ‘bail persons who are not householders; and the 
, practice of accepting the defendant's own Solicitor as a surgty las been 
condemned as highly inexpedient, if not improper { p. 100). Sureties 
must not be secured against losing’ their money byan indemnity ; 
any such bargain is illegal for, if they have nothing to lose, the law 
loges its security (or ‘surety’) that they will keep their eye on the accused. 
Not only may they not be indemnified by him—no one else may indem- 
nify them. This. was expressly laid dgwn in Consolidated Hxploration 
and Finance Company v. Musgrave (1900 1 Ch. 37 ) by North J. “The reasox® 
of the illegality,’ said the learned J udke,- ‘is the same in each case. Itis 
said that the public still have in the person who gives iademnity 
the same security of a person whose interest it is to produce the 
prisoner.: Thatis not so, for Ite has not the power of the bail.’ As 
to that power, he cites authority (Petersdorff on Bait, p. 514): ‘do enable 
the bail to effectuate this purpose’ viz. ‘of having the accused in court, 
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(as on a Sunday ), or at any place, to carry hifi toa justice to. find 
new sureties, or be committed in their discharge, and in surrendering the 
principal they may command the co-operation of the sheriff and any of 
his officers.’ Hence the surety has Ween called ‘a living prison.’ Any ong 
who is afraid that his man will abscond, can give information to a 
Justice and so release himself. For an -instance of bail gurrendering 
a prisoner see Bofd v. Isaaċcim 1757 (1 Burr.339). It is not usual for an 
accused person or a surety to deposit the sum in which he is bound 
but I, am informed that this is sometimes allowed and that on one 
octasion a thousand pounds so deposited was fprfeited at the Central 
Criminal Court. There seems to be no legal reason why such deposits 
should be prohibited. 

Next, let ussuppose thatthe question of bail arises before stipen- 
diary Magistrates or Justices—the overwhelming bulk of the cases in 
practice. Here the general rule is that the Magistrate always may 
grant bail till the trial (except for treason, where a Judge or a 
Secretary of the State alone has the power ) and that, in some cases, he 
must. His discretion is naturally exercised according to the gravity of 
fhe Charge; thus,in murder, bail is seldom granted. And, of course, 
the likelihood of the @ccused surrendering must also‘be taken into account. 

It is impossible to enumerate all the cases in which bail is discre- 
tionary rather than compulsory but it may be taken thatit is only 
compulsory in the less sexious misdemeanours. Even then, it is said, that 
the Magistrate is only so bound on committal for trial and not when he 
remands from time to time; but very few cases can arise where it would 
be reasonable to refuse bail during the hearing and grant it at-the end: 
Since 1898 ( by GI Vict. c. 7, s. 1 ) on committing for trial, ‘the Magistrate 
can dispense with sureties, if he thinks it safe. No doubt the bench can 
in effect deprive %f bail by fixing it too high but there is provision for 
letting prisoners out on bail af any time before trial. even though they 
cannot find the required sureties at the moment of commitment. e 

A great many of the incidents of this law are illustrated in-a case re- 
ported in the Times newspaper of November 20th 1876. A man charged 
{vith obtain ing credit by false pretencgs was committed for trial and admiitt- 
ed to-bail in £ 750 by the Magistrate and his solicitor was accepted as 
surety.Hé attended at the trial till the last day when he went: abroad: 
The jury disagreed but, nevertheless, the Judge issued a warrant and 
when he returned he was arrested. Application was then made to the 
Queen’s Bench for b&il, when the Lord Chief Justice said: ‘as itis amis- 
demeanour, Iam afraid he is legally entitled to it. If we had'an option; 
we certainly should not exercise it in his favour’ and the Court insisted 
oh two sureties being bound in £ 750 each aswell as the defendant him: 
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self in £,1500 and, ferther, protested against his solicitor «becoming 
surety. Moreover, they expressly disapproved of the former recogni- 
_ vances not having been estreated (i.e. extracted, forfeited) on the’plea 
tRat no one was to blame for his igt abroad, pointing out that unless 
such penalties *vere exacted ‘it will be easy enough for any one to get 
bail, for it will be understood that they will not have to pay.’ 
The gssential thing to guard against is any improper motive on the 
epart ofthe Magistrate who fixes or refuses bail. In 1842 one O'Neil. 
was apprehended for seditious language at an unlawful assembly in Dud- 
ley and taken before two §taffordshire Justices. ‘They required him to find 
two sureties of £100 each for his appearance to take his trial; and two 
persons were tendered but ‘were refused’ though perfectly solvent and in 
respectable circumstances...on the alleged ground that.they had attended 
chartist meetings: the two Magistrates assigned no other reason, though 
they stated they had other reasons.’ For this a rule for a criminal informat- 
ion was granted (The Queen v. Badger & Cartwright, 4 Q.B. 468). Lord Denman 
and the Court while thoroughly recognising the necessity for the energy 
and the vigadance which the Justices had shown in thé disturbed districts, as 
well as their humanity, sternly condemned the refusal of bail in this*case 
and the general resolution in pursuance of which*it was refused, and 
though declining to interfere by’criminal information—on the ground that 
the Magistrates had mistaken the law but had not acted corruptly—made 
them pay all the costs of the prosecutor, O'Neil: «No Magistrate’ said the 
Chief Justice ‘ is'at liberty, when bail is offered, to enter into an investiga- 
tion as tothe character or opinions of such bail, providedhe is satisfied of 
their sufficiency to answer for the appearance of the party inthe amount 
reasonably required for that purpose. ‘Soin 1849 where it appeared that 
a Justice in committing a defendant for ‘trial for assaulting a constable, 
declared absolutely that he would not’ take bail ‘ and that, some days after 
the committal, when bail was actually tendered, refused to take it and did 
not assign any reason for his refusal’ and the defendant bgought an 
action for damages against the justice, the jury found that sufficient 
bail had been tendered but that the dustice had not acted maliciously.. 
Manford v. Fitæroy, 13 Q.B. 240). Uppn this the Queen’s Bench, after much 
doubt, came to the conclusion that the Justices duty in the matter- 
of bail Was judicial and not ministerial and that, therefore, h@was not 
liable for a mere mistake in the discharge of his duties without 
malice. But it was not doubtell that an action. would lie against a 
Magistrate for wilful unfairness in. refusing bail.” Probablye such an - 
action would lie against -a*cororier.or' a pôlice officer but there seems 


1 


to be no case on the. point. >= > | ° . l 
* + + ` + bd : d # + 
> The discretion of the Magistrate must be exercised; on consideratioùg 
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which aretersely put in the following sentence $: Amount of Bail &e.— 
This will of course vary according to the position in life of the person 
accuged, the nature and possible- punishment of his alleged offence, 
and the character of the evidenc® by which the charge is supported’ 
(The Justice’s Note-Book by Wigram, 7th editon ). Probably no more 
general rule as to magisterial discretion éould be stated. 

There is a appeal from the Magistrate to a High Court 
Judge at chambers as to bail and this jurisdiction is frequently. 
exercised. From the Judge there is no appeal, as such, ‘ but the appli- 
cant has a right to renew his application to a Divisional Court and if 
it befor a habeas corpus may go the round ofthe High Court and to the 
Lord Chancellor: Eg parte Wideman 1848, 12 Jur. O. 8.719; In re 
Coppin, 1866, L. R. 2 Ch. 47) (Encyclopedia of Laws.) 

It need hardly be stated that any Court of trial can admit to bail 
on its own terms. This is occasionally done even after sentence, as 
for instance,. where the Judge reserves a point for the Court for 
Crown Cases Reserved, which, if it is decided in the prisoner's AKOR 
will quash the conviction. ° 
° Thus the principles of the law of bail are eminently sound but the 
application of them®in this country sometimes leaves something to be 
desired. The apparent reluctance of justices, especially in country 
places, to let accused persons go provisionally has become a commonplace 


- of the judges and is a reabgrievance to poor people who cannot afford to 


appeal td the Judge in London. In 1903 the last year for which (Blue-Book) 
statistics are available, out of 28,943 prisoners on remand, 7716 of those 
incarcerated were ultimately discharged by magistrates, while, of 10,113 
committed fer trial and locked up till-trial, 1514 were acquitted. In the 
same year out of 11,878 persons committed for trial in England and Wales 
only 2427 were adinitted to bail ; 2190 were acquitted, of whom 1078 were’ 
on bail; 9685 were convicted, of whom 1349 were on bail. The numbers of 
the abscouded are infinitesimal. ‘Experience shows’ séys Dr. Kenny 
(Outlines of Criminal Law, oc. 30) ‘that, on the whole, very few persons 
admitted to bail fail to appear for trial—only about one in every thousand.’ 
Despite its drawbacks, howeveg, theeEnglish system of bail is probably 
more pomiont than that of any other civilised country, 
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RECENT ENGLISH CASES. 


Cowmaor—Mlegality— Probate Action—Contiract by parties that cost 
shall be paid owt of the estate—Infant cocontractor. The plaintif in a 
pfobate-action sought to establish thg validity of a’ will as residuary , 

e e 
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legatee, and H., one ofthe defendants, as an executor and the trustee of 
an infant beneficiary under a will of the testator earlier in date, sought 
to establish the validity of that will. During the course of the proceeflings 
if the action a contract was made be#ween the plaintiff of the one part 
and H. and the infant, who was also a defendant, of the other part, 
whereby it was agreed that, whichever of the two wills was upheld by 
the Court, the costs of the plaintiff and of the defendant H. and the 


enfant should be-paid out of the estate whether the Court so ordered or 


not. The Court pronounced in favour of the earlier will, and on applica- 
tion made refused to sanction the contract on behalf of the infanf, aad 
directed that the plaintiff should pay the costa of H. and the infant in 
the probate action. In an action by the plaintif to recover his costs 
against the defendant H. under the contract:—Held, that the contract 
was not illegal, and that the defendant was personally liable upon it. 
PRINCE v. Haworte (1905, 2 K.B. 768). 


Custom.— Validity—Hatent—Oustom to dry fishing nets—Changes in 
the mode of yser— Recession of sea—Land added by accretion. An immemo- 
rial customefor fishermen inhabitants of a parish to spread their nets to 
dry on the Jand of a private owner situate near the sea in the parfsh, at 
all times necessary or proper for the purposes of the*trade or business of 
a fisherman :— Held, to be avalid legal custom. The use of a modern mode 
of drying the nets will not deprive the fishermen of the benefit of the 
custom, provided that an unreasonable burden js not thereby cast upon - 
the landowner. Land added by accretion, in consequence of the'gradual 
and imperceptible recession of the sea, will become subject to-the custom, 
Mercer v. DENNE (1905, 2 Oh. 538). 


LANDLORD AND Tenanr— Unfurnished house—Defective premises— 
Promise by landlord to repair—Accident arising from defect—Personal 
injury to wife of tenant—Action to recover damages~Nonliability of 
landlord. The agent of the landlord of a house which had been let un- 
furnished, in consideration that the tenant would withdraw asthreat to 
quit, promised that the defective condition of the kitchen floor should be 
repaired. - No repairs were done, and seme time afterwards the tenant’s 
wife met with an accident which agpse from the defective gtate of the 
floor. An action was brought by the tenant and his wife against the 
landlord*to recover the expenses to which the tenant had been’ put and 
damages for the injury sustained by the wife. At the trial the jury 
found that the agent, in promisihg that the floor should be repaired, was 
acting within the scope of his authority, and they gåve a verdiet for the - 
plaintiffs, with damages in each case, and judgment was entered accord- 
ingly. On appeal by the defendant from he judgment entered in favour 
of the wife :—Held, by Oolljng ae ‘and Romer. maa , Mathew L.J. dissent- 
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ing, thate the female plaintiff had no cause ofeaction in respect of the 
injuries sustained by her. Oavanrer v. Pore (1905, 2 K. B. 757). 


GLEANINGS. o 0 


The best Law books. 

[RE many attempts to mgke a list of the best one hundred general 
books have not been entirely successful or useful. But fhere are 
many students who, after leaving law school, would like to continue their 
reading of law, and to do it systematically. The first step in beginning 
to do so would be to find out which are the fifty or more best law books, 
not merely of to-day, but of all times, which it would pay a young stu- 
dent to procure and own and study for some years after beginning 
practice. The idea of compiling lists of the best law books is not quite 
as new ag our correspondent seems to think. About six years ago a 
writer in the Irish Law- Times (vol. 28, p. 646) said that the recent 
_digcussions—on the whole, productive of more or less: useful results—on 
the “ Best Hundred ” books of different kinds reminded him,that he had 
frequently thought it would be a very useful thing if some one would 
prepare a conciseeand comprehensive list of good law books, including 
such books as would be most necessary to the general practitioner. Some 
time after the appearance of this article, Professor Theodore W. Dwight, 
. by the request of the Colymbia Law Times, prepared a list of fifty works 
which would be useful to a young lawyer “in commencing a law 
library. ” But this list included such books as the works of;Bishopt. 
Parsons, Story, and Washburn, and is, therefore, not the kind of list that 
our correspondent has in mind. The books which are most useful to the 
lawyer in his daily work are seldom suitable to reading. in course by the 
lawyer who wishes to enlarge his general knowledge. of the law, and 
they are not intended to serve that purpose. Books of this character 
ghould, therefore, be rigorously exctuded from a list of books to be .read 
in course by the lawyer in his more leisure hours. l 
But after excluding the books which may be classed as practitioner’s 
books, it is still not an easy matter to determine just what should be 
. Included in the proposed list of best books. No doubt the list should first 
of all contain books which will enable the student tc’ review the general 
principles of the law from time totime. We once knew a practising 
dawyer who professed to read Blackstone through once each year in 
order t@ freshen his memory with the general principles of the law. 
That is, perhaps, better than néthing. But there are now much better 
. ways of reviewing the general.principles of the law than by reading the 
greatly reVered but antiquated Blackstone, For-example, if the student 
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wishes to refresh his k#owledge of the general principles of pleading he 
might read Stephen on Pleading again and follow that up by reading 
Lube or some later writer on equity pleading. Having mastered these 
works he will then, and not till then®be able to interpret the Practice 
Acts or Code of his State understandingly. Or if the student wants more 


light on evidence, by all means let him read Professor Thayer’s Preli- ` 


minary Treatise on Bridence. Every lawyeravho pretends to take his pro~ 
e fession seriously and to look upon it as something more than a trade or 
business should be almost ashamed to admit that he has not read this ex- 
cellent work. On the laweof torts there is Pollock, and on the law of con- 
tracts there is Anson. This list could easily be extended farther, but*our 
present purpose is only to indicate the character of the books which 
should be included in one of the divisions of the proposed list. 

But the proposed list of best law books should not be confined to the 
elementary books of a technical character. A good essay on legal ethics 
should be placed along with rather than right after the works of this 
character. And the list should include treatises on the underlying 
principles ðr the philosophy of the, law. Holmes on the Common Law 
can certainly not be omitted although we feel that the particular tlass 
of legal literature which will really supply the needs of intelligent 
students of our legal system as a science is as yet largely a desideratum. 
The fundamental principles of the Common law have not yet been 
adequately worked out. Such scholars as Professors Thayer, Ames and 
Pollock, and Judge Holmes have been at work around its fringes and 
have discovered enough, but only enough, to show that much is yet to be 
done in this direction. We happen to know that a work of this character 
is in course of preparation, and believe that it will supplyethe wants of 
those. who would: study the theory and development of the Common law 
better than any other one work yet published. The Ristory of the law 
should be represented by special warks, and the work of Pollock and 
Maitland should stand first, but Digby’s History of the Law of Real Pro. 
perty might be included. Comparative jurisprudence should not be 
ignored. Only books in the English*language should, of course, be 
included, but sufficiently good bookes on the Roman law cangnow be had 


in English. There is an excellent translation of Sohm’s Institutes. . 


Hunter’s Roman Law is also good. In view of the great influehce which 
the Beble has exercised over English thought, Deuteronomy should, of 
course, be‘ included. The importance of having a more extended 


knowledge of international law than is „ordinarily imparted h our law - 


schools is so generally recognized thatthe subject needs only to be 
mentioned in this connection. Then there is the so%talled science of 
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penology, & subject which is not only full of humé@n interest, but which 


-ig 80° closely connected with the law and its administration that the 


lawyer cannot afford to be unacquainted with the efforts that.are now 
making throughout the civilized World to solve the many serious an 


perplexing problems i in this branch of sociology. In a ‘general way, 


this represents what we believe should be the scope of a library for the 
serious-minded sttident of te law who wishes to supplementehis law- 
school learning by reading, not only technical works, but books which 
give g broader view of law, and also those which deal with subjects that 
arè so closely related to the law, that theyeshould be more or less 
familiar to every true lawyer. It might be well-to include for lighter 
reading a few works on legal biography, such as Campbell’s Lives of the 
Chancellors, Polson’s Law and Lawyers, or even Jeaffreson’s Book about 
Lawyers. It seems strange that some such course of reading has notin 
late years, so far as we know, been mapped out by the learned professors 
of the law in our law schools.—Z. N. 


| Queer Wills. = 

px no way do the ruling passions of men show themselves so strongly 
as by their wills. ‘What a curious collection might be made of these 

last testaments exhibiting the extremest forms of vanity, benevolence: 

malignacy and humor ! 

‘It will be remembered that H. Rider Haggard in one of his books 
has the will of a man tattooed upon his shoulders, and that the same was 
admitted to probate in the Chancery Court in England. 

"And now this author is vindicated by the action of a miser named 
Monecke, who died recently in Mexico. His relatives were unwilling 
that his body shoyld be interred, as he had tattooed his will over his 
chest with some red pigment, instead of using pen and ink. The Court 
decreed that the remarkable “humaw document” should be copied, and 
the represéntation duly attested in the presence of witnesses. This was 
done, and the Court has pronounced the queer will genuine. 

» A’French woman recently “died at the advanced age of 90 years. 
Her will contained the following provision : “I leave to my physician, 


‘whose enlightened care and wise prescriptions have made me live so 


long. all that is contained in the old oaken chest in my boudoir. The 
key of the chest will be found under the mattress of my bed.” The heirs 
were mugh disturbed, for they foresaw a material diminution in their 


` share of the property. . 


The fortunate and expectgnt physician at length arrived. The 
hotary delivered to him the key of the chest. It was opened: and found 
e ° : ee ) 
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-to contain solely-all the drugs and potions, still intact, which éhe wory 
physician had given to his patient for twenty years back. © vouos 


It has been settled that a man always cannot do as he.will with ‘his . 


fhoney after death. The disposition ®f-his. property must-be reasonable, 
or the Courts will set kis will aside. John Stuart Mill deplored this 
judicial interference with the wishes of the dead. He argued that 


-eccentrig wills often were beneficial.to thesrace. He mentioned the case 
e of a rich man, who left a large property to be used in caring for wounded 


birds. Mill argued that the carrying out of the provisions of this a 

would have thrown a world of light upon the animal economy. ~ » 
But what defence could Mill have made on behalf of the’ last 

testament of Josiah S. Twiss,’ of Hollis, N. H., with whom the writer-was 


‘acquainted? The provisions of his will were that his funeral music 


should be a brass band, which should be paid forty dollars for its 
services ; that his body should be buried under a clump of Balm of Gilead 
trees which he had set out a few years prior to his decease ; ‘ that twenty 
dollars should be expended for peanuts and candy with which to treat 
the mourifers; that his wife should have half the property; his six 
‘children two dollars each; and that one thousand dollars be htfd in 
‘trust forever for the purpose of educating his children’s children in the 
generations to come. l i 

The will wag presented to the judge probate, -who refused to set it up. 
His property, therefore, was disposed of in accordance with the State law. 

But some queer wills do stand. Thirty-five years ago in Birmingham, 
England; a man died whose will was contested, but finally allowed by 
the Court. The provisions of it were not to come into force in a quarter 
of a céntury, so that though he left four million’ sterlingso. be divided 
among three persons, one of them in the meantime had died in the 
work-house. Their relatives, including the.deceased Pauper’s-heirs, are 
numerous, and all in a humble position in life. Some are factory 
opetatives, some cabmen, some beershop keepers. à ae 

After twenty-five years of hope, despair and heart -burning, this 
millionaire’s wealth is about to be divaled. 

The cumbrous verbiage of the law ehas its uses, no deubt; but 
requires a good degl of labour and spending of time, and with all its 
repetitions it does not always succeed in making the meaning “manifest, 
in' preventing dispute. pene is 

Here is a specimen of a “ last will and testament” which is perfectly 


intelligible, and shows in how few words a dying per son’s wishes can be ` 


expressed—and expressed legally, too—in glaring contrast with the will 


of P. T. Barnum, which covered 700 pages of foolsca} and B he . 


‘divided ten’ millions among twenty-seven direct heirs. m 
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This will, perhaps the shortest on record, was filed in the office of the ) 
register of wills for Luzerne County, in the city of Wilkesbarre, Pa., and 
is as*follows : l 
- “ Emily R. Miner is my heir. Sarah K. Miner.’ e 

It was written on a half-sheet of note paper with a lead pencil, and 
bears no‘date. The testator was the daughter of Charles Miner, who was 
celebrated in thediterary anyals of Pennsylvania seventy-five years ago. 
He was a friend and co-laborer with Colonel William Stone, the New, 
York historian. His daughter died in 1874, aged 80 years. She was 
blind, and in her younger days was a writer of e poetry that was widely 
read. She was known as “The Blind Poetess, ” and is prominently 
mentioned in Peck’s “ History of Wyoming. ” 

The will was found among her papers some months after her death. 
It was in an envelope inscribed “Read this when I am dead.”. It was 
held to be a good and valid will (although it transferred considerable 
property ), and was admitted to probate. The legatee was a favorite 
niece of the deceased woman’s. — . 

A farmer’s will was presented for probate (it was in old days) to an 
arch*deacon. He found a name scratched out. The widow stepped forward 
and explained : “I tells you how he be, sir. When we comes to look into 
the will, we see fifty pounds left to John Wheeler. What’s he got to do 
with ment of me, John Thomas. I give all my things to my relamaster’s 
money ?’ says I. Bo I ges a knife and just scratches him out, and that’s 
just how he be, gir. 

The following is the copy of a will left by a man who chose to be his 
` own lawyer : “ This the last will and testament of me, John Thomas. I 
give all my things to my relations, to be divided among them the best 
way they can. N. B. If anybody kicks upa row, or makes ‘any fuss : 
about it, he isn’t*to have anything. ” 

It is not generally known that among the legacies which the corpo- 
ration of [Trinity Episcopal Church New York City, long has had in 
charge, is one made years ago by John’ Leahe. . He left one thousand 
pounds with the following instrugtions : 

? «I give and bequeath untg the rector and inhabitants of the City of: 
New York, in communion of the Protestant Episcopal Church, in the 
State of ‘New York, and their successors, one thofsand pounds lawful 
money of said State, to be by them put out at lawful interest and the 
annual income thereof to be laid oufin two penny wheaten logves of 
- bread, ard distributéd on every Sabbath day, in some part of said church 
after divine service, in the morning, to such poor as to them shall 
appear the mosteleserving.” œ 

* The distribution is made at St. JoRn’s Chapel.—_T he American Lawyer. 
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' Injury to dfunken passenger: When carrier liable. ? 

TF a railway company undertakes the carriage of a drunken man (of 

course, with notice of his drunkenness), what isthe measure ‘of its 
tesponsibility to other passengers f8r harm caused them by his drunken 
acta? Such.i8 the question rgised, and to some extent answered, by a 
curious case of Adderley v. Gt. Northern Rly. Oo. [1905] 2 Ir. R. 378. A., 
a lawful and peaceable passenger, is sitt#g in the c8rner of a carriage 
at a station; just as the train is starting, something suddenly breaks the 
glass of the window; the fragments pierce A.’s eye and injure it serjously. 


‘This “something” heesubsequently finds to have been the fist of BY, a 


drunken cattle dealer who had a season ticket from that station. B. 
had.been seen very drunk outside the station; he had passed the ticket- 
checker who, in the jury’s opinion, saw that he was “obviously drunk,” 
and had gone upon the platform. There he had made.some move toward 
entering a first-class carriage, when the station master noticing hig con“ 
dition, had called to a porter, “Keep that man back.” Accordingly, the 
porter had taken hold of B., and was leading him along the train (as the 
jury thought, in order to put him into a third-class carriage), when Be 
suddenly swung out his arm and broke the window, with the result above 
mentioned. A. sued and, recovered damages against the company. The 
majority of the Divisional Court directed judgment to be entered for the 
defendants, chiefly on the ground that, even assuming negligence on the 
part of the company’s servants, the damage w&s too remote. The Court 
of Appeal were unanimous in holding that there could not be judgment 
for the defendants, but ordered a new trial—partly because the damages 
awarded were in their opinion excessive, but also because they considered 
the case had been left to the jury on the assumption that the reception 
by the company of a man, “obviously drunk,” rendered them absolutely 
responsible for any harm done by him. This assumption the Court 
held to be erroneous, and an overstatement of the company’s real 
liability. eS 
The assumption in question, and the phrase “obviously drunk,” seem 
to have been derived from a case of Murgatroyd v. Blackburn Tram. Co., 
3T. L.R. 186;451. There the comductos of an omnibus had allowed a’ 
man obviously drunk to go upon the top of the "bus, where he sat on the 
rail near a woman and her child. In a lurch of the ’bus he fell against 
the wonian, knocking her and the child down -the stairs, whereby the 
child was killed. Lord Esher, M. R., and the Court of Appeal held that 
the company was-liable. The Irish Court of Appeal in the præent case 
fully accepted that decision.as right on its facts, as the conductor was 
clearly. -negligent under the- circymstaiices. But they denjed the in- 
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ference sought to be drawn from: it, that a carri®r receiving a drunken, 
or even an obviously drunken person, thereby becomes absolutely liable 
for &nything such person may do in the way of damage-to others. 

What, then, in the carrier’s li@bility in such a case? It is.a liebilitẸ 
to take reasonable care to prevent the drunken person dding harm. If 
he is obviously drunk, or if he is violent, the standard of such reasonable 
care may well be%very high. eBut the test applicable is the ordipary test 
of negligence. The company’s duty, says Fitzgibbon, L.J., is to use “due 
„and reasonable care, having regard to his condition, to prevent injurious 
consequences to other passengers arising from hat condition, .- : “ 
‘The duty of the porter was to use all reasonable care that the -man 
should not get an opportunity of doing any mischief reasonably likely 
tto be done by ‘a drunken man.” And Holmes, L. J., puts the test thus : 
« The critical point is, were reasonable aed taken to prevent 
injugy to passengers after he was taken in charge by the porter ? ” 

Two principles. emerge from the decision. First, a drunken man 
does not belong to that “ excessively dangerous ” class of things which 
come within the rule in Fletcher v. Rylands. Were it sv, the mere 
dccurfence of injury caused by his acts, would, of course, be enough to 
fix the company, whtch had brought him upon its premises, with liability. 
The chief value of the case to railway companies is its definite negation 
of this view. But second, adrunken man isa “ dangerous thing ”—using 
those words in the well-known sense which they have acquired as a 
rubric in the law of torts. He is somewhat analogous to the loaded gun 
or the jar of acid, whereof the custodians must take great care. Whether 
the company accepting him for carriage have exercised sufficient care ig 
in every case a question for the jury, who are by no means likely to | 
apply too lenient a standard. Some positive evidence of want of care 
there must be, beyond the mere occurrence of an injury—though probably 
slight evidence will suffice to sustain a verdict for the plaintif.— Law 
Magasinessind Review of London. ° ye 


p The Genesi? of the Green Bag. 
youn have been writteh to tæl how the cropper pigeon developed 
_ hiş crop, and when the fantail acquired his fan, and why, in the 
volutionary process, nature saw fit to.equip the Orinocomonkey with 
Kansas legislative whiskers. Whole chapters in books on the develop- 
ment of manners agd customs have: been devoted to the origin of the 
gown and mortar board, the growth and subsidence of hoop skirts, and 
the like; but I have been unable to turn up a volume or find a paragraph 
telling the when, how or why the laavyer adopted the Green Bag. | 


v 
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Be it, therefore, known that I amy the first in this field of legal anti- 
quities, searching among the debris of wigs and gowns and parchments 
for the history of this venerable institution—the Bag. l 
My sub-consċiousness has been charged with this inguiryfor several 
years, and now and: then Iestrike sume data. A few years ago, while 
wandering tħrough the great archeological department of the Mexican 
Nationa» Museum, at Mexico City, my &ttention was arrested by an 

è immense Aztec’s tablet, excavated from the ruins of the Temple to the 

Sun. pr ° 

The scene depicted Was evidently an Aztec gabfest of some kind, 
and the catalogue sustained the impression. It was atrial, evidently, 
before the géneral term of the Imperial Aztec Court. The miserable 
litigants were there, and both lawyers, as usual, were trying to speak in 
concert. One carried in his hand a Bag. Victory seemed to have crowned 
my efforts ! I had traced the Bag to Aztec days? “Ah,” said my Merian 
legal friend, “not so fast; that Bag is more probably the client’s purse.” 

Since that incident I have not been ableto pick up the clew to the 
Bag. I am bewildered amid the mists of antiquity. But I shall continug 
to watch the -reports of the learned excavators at SIPPE and Eanan for 
the Bag assuredly has a pompous history. s 

' The explanation of the gown and mortar board throws some light 
on the Bag. Scientists explain them in about this way : Priests were at 
the start the repositories of all learning. Butit came to pass in the 
evolution of things that men of means were taken into the mysteries of 
learning, just as pork packers now occasionally become aristocrats or 
LL.D.’s if they have price. 

- ‘These men of means, not being priests, naturally wanted something 
other than their conversation, to demonstrate that they were learned— 
careful thought was too arduous an advertisement. They -wanted some 
badge, some sign. This led to pecwliarities-of dress. It led to gowns 
and wigs and caps and robes. These things at once suggest to the vulgar 
public that the wearer enjoys a kind of “apostolic succession, ” as an 
eminent writer puts it, and that he shold be approached with somethings 
of the manner that Moses approachtd the*burning bush. F 

In short, the gowns and hoods and mortar boards are a cheap and 
highly effective advertisement, and are calculated to produce far more 
awe-ingpiring results than a display of the intellectual’ goods for which 
they, as an advertisement, stand. Atleast, this is the explanatipn given 
by scientists heavily decorated with tithes; and I d accept it, 
and bow my acknowledgments. 

This explanation, I. am sure, will also account for the Bag. ` Ié 
without doubt, was regarded as an honorific decoration, telling the lay 
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and vulgar beholder that he who cagried it was in the direct line of that 
august intellectual succession founded by Moses, Draco, Cicero and other 
stars in the firmament of mind. : 

My own sensations bear out this explanation, when, at my legal 
outset, I deliberately adopted the Green Bag as an aid to my otherwise 
unprofessional toyt ensemble. It was with sentiments of deep gratitude 
that I adorned my person with the Bag—gratitude to the fathers of our 
venerable profession for having thoughtfully provided this dignified 
help to feeble legal life. 

elts beneficent effect was instantaneous. Oh® intoxication | In the 
great pharmacy of thy delights thou hast none like this : to be observed; 
to be looked at. -No practice, yet those across the car seemed to watch 
me adjust my glasses and prepare to read the evening paper; it was the 
Bag ! I strode along with firmer stride—a sensational step,and my very 
frierfds, who at times seemed careless of my presence or approach, now 
nodded pleasant greeting; it was the Bag! The conductor, who thereto- 
fore had asked my fare with nudge and grunt, now seemed to ask almost 
withgeverence; it was the Bag | : l 

I was now a layyer, and as visibly important as a policeman. With 
that Bag beneath my arm I felt like an honorary vice-president at a 
continuous Republican rally. I strode about majestically, diffusing 
dignity. Ye spirits of the illustrious legal dead, accept my thanks for 
this badge so generously provided for briefless legal youth, when no 
business comes to bring publicity, and when no one seems to know or care 
for you, when your thrice pronounced name leaves no impression, when 
no one looks to say, “ Ah, there he is; his speech acquitted Smith. ” 

` But the Bag is passing, just as private seals, and wigs, and Bible- 
kissing on taking the oath have passed. The age looks for utility and 
comfort. Seals were troublesome; wigs red hot, and Bible-kissing, like 
other kissing, unsanitary, They dad to go. But the Bag’s decline is 

slow, for it has a measure of utility. a; 
It may still serve to suggest to the public merger documents, 


epompous instruments, being c&rried home for midnight work, while 


actually tHe repository of lufichor®laundry or wife’s stockings being 
returned for exchange. Buteven the public is gesting more, sensible 
and men’s faces are generally too busily buried in the evening police 
news to look up and admiringly regard,“ the Hon. Tweedledee, who just 
knocked, out the Smith bill,” or to contemplate the visible judicial 
dignity of “Judge Tweedledum,who declared unconstitutional the eight 
hour law for bakers.” Bo Bags don’t count as formerly. How much can 
you show up in a pinch f—not What,do you wear !—is the great question 
of this advanced age, — _ : 


@ 
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much, and it is the last impressive vestige of that polite humbuggery 


for which our profession has been accorded an eternal franchise,—C.L.N. 
T p 3 , , e l 
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e A Treatise on Dimage covering the entire Law of Damages both generally 


and specifically, By Josera A. Joyce and Howarp O. Jovcg In 
three volumes. NewYork (U.S.A.): The Banks Law Publishing Ob., 


21 Murray Street, 1903-1904, Pages. Vol. I, clxxv and 1854; Vol. II, 


.. liv and 855-1726: vol. III, exxxvii and 1727-2669. Price # 18. net. 

“ Nobiles magis plectuntur pecunid ; plebes vero in corpore” represents 
the normal idea of ‘damages’ at the dawn of European civilization. 
In its passage through the intervening centuries, the doctrine has re- 
mained snbstantially much the same, and at the present day, the 
term imports “compensation or indemnity recoverable by or award- 


adto the one who has sustained damage; the compensation or indemnity. 


dae from or awarded against the wrongdoer or the person who has 
cecasioned the damage. The word is also used as defining the amount 
averred in the ad damnum clause as that which the plaintiff is entitled 
to recover. And it is not infrequently used as synonymous with the term 
injuries as the ground of damages.” This is Wow the term is defined in 
a very: recent work, which hails from the United States of America. The 
work is in three large volumes, each containing nearly 1000 pages. It 
treats with abundant luxuriance the whole law of damages, enters into 
& minute examination of all its ramifications, and pass@s in review 
nearly 20,000 cases, American and English, bearing upon the subject. 
The learned authors have presented to the profession a.. work which 
exhaustively discusses the fundamengal principles of the law-of damages, 
not only to their application in general, but also particularly is relation 
to the various subjects. The definitions are first given, followed by a 
concise statement of the general prirfiples of liability and damages 
after which each and every specifice sybjact, wherein the quéstion of the 
recovery of damages or the measure thereof has arisen in the Courts is 
fully and conscientiously discussed and presented, and is made thorough 
and aomplete within itself, thus enabling the Court or the lawyer to 
ascertain generally and specifically the entire law of damages. In order, 


however, to obtain this result, logical arrangement has not been ` 


sacrificed, but on the. contrary has been followed as closely and as exactly 


as one could degire, To attempt to particularize the subjectse covered ip- 


z4 = 
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-~ But we are bidding the Bag-a sorrowful adieu, for it hashelped.us. 
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this treatise would extend this rgview to an fnordinate length, It 
would, be sufficient here to mention that the learned authors have 
devoted special attention to the subjects of damages occasioned by 
personal injuries and death of a human being, damages for injuries to 
real and personal property, damages in ingurance cases, and under the 
law of electricity, contracts, &. One will find in it brief and valuable 
quotations from judgments, tases compared, analysed and déscussed, 
extended notes, procedure in certain cases, and evidenceg enerally in 
so fax as they relate to the subject of damages. It can be safely 
prédicated of this work that it will save its owmer from the wearisome 
plodding and research in libraries. Whatever has been said or decided 
on the subject is mirrored forth in all its correctness in the pages of 
this admirable work. It bears ample testimony tothe industry and 
intelligence expended by Joyce Brothers in its preparation; and is 
sure to hold the field against any other publication. We have a word of 
praise for its neat printing and tasteful binding, which reflect great 
credit on the publishers. 

Macqygen’s Husband and Wife. Fourth: Edition. By Wyarr PAINE, of the 
Inner Temple, and the North-Eastern Circuit, Barrister-at-Law. LON- 
DON, Sweet and Maxwell, Ltd., 3, Chancery Lane, W. O, 1905. Royal 
8vo. Pages Ixxxviii and 579. Price 25 8. 

INDIA presents a unique spectacle of having side by side two syg- 
tems of law which are® diametrically opposed to each other, so far 
at least as regards the sacredness of the marriage tie is concerned, 
Under one of the systems, viz. Hindu Law, marriage is a samskar 
and a sacrament, a tie indissoluble except by death. Indeed, accord. 
ing to one dpinion, the tie has run through the previous births of 
the pair, and is destined to thread through the births that are 
yet to follow. Among the Mahomedans, on the other hand, the bond 
of marriage is tormentingly fragile. The union of marriage, entered 
ifto with all the solemnities prescribed by the religion, can at ‘any 
moment be dissolved for ever by the husband once pronouncing the term 
‘talak.’ In England, however, a different view prevails. Although the poet 

as warmlysung that “the nupéial cantracts are the poles on which the 
heavenly spheres revolve” the sober jurist has taken a edispassionate view 
of them.“Marriage’ ‘remarks Sir William Scott, “is, in its origin a contract 
of natural law; it may exist between two individuals of different sexes, 
although 3 no third person existed in the world, as happened in the case 


' of the common ancestors of mankind. It is the parent, not the child of 


Civil Society. Principium urbis et quasi Seminarium revpublica.” The 
English lasy relating to husband and, wife is admirably stated in Mac- 
° ° 
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queen’s work, the fourgh edition of which has recently been edited by Mr. 
Wyatt Paine, the learned author of “The Law of Bailments.” The law of 
divorce has received special attention and one can very well appreciate, 
evith the help of this work, how far the nebulous and indeterminate effects 
of the provisions of the Married Women’s Property Act 1882, have been 
crystallized and settled by jutlicial decisions. We are glad to note that 
the editor has succeeded in making this edition of real value to the prac" 
tical aswell as tothe theoretical lawyer. We feel certain that it will 
be most serviceable in dealing with cases arising between parties gov- 
erned by this system of law. It would be interesting in this connection to 
note that the learned Editor regards marriage, at the present day, as*‘the 
voluntary union for life of one man with one woman to the exclusion of 
all others, and as a collateral agreementfor a partnership, in which each 
of the contracting parties strictly reserves to himself or herself the con- 
trol over all property not actually dealt with by the settlements made in 
consideration of. the marriage.” ° 


Elements of Law. Sixta Eprrion. By S8 Wittiam Marxsy, K.O.LE,, 
D.C.L’, Reader in Indian Law in ‘the University of Oxford. OXZORD : 
The Olarendon Press. 1905. Demi 8vo. Pages xii and 436. Price 128.6d. 
Siz Wittiam Marxny’s Elements of Law is too well-known in this 
country to need any words of introduction at a reviewer’s hands. It figures 
on the curricula of legal studies of all the Indian Universities: a detailed 
examination of its contents will therefore be well-nigh superfluous. 
Besides it is a favourite book with students of law in India, who make 
it a rule to prefix to their study of law an attentive perusal of this excel- 
lent volume. It will be remembered that Sir William Markby was a 
Judge of the Calcutta High Court from 1866 to 1878: and an appreciative 
sketch of his life appeared in this Journal in July 1905. It is this con- 
nection of his with India that lends special attractiveness to this work í 
and for students of law here wes know of no better book on General 
Jurtsprudence than the present volume. : i 


Criminal Responsibility. By CHARLES MERoIR, M.B., F.R.C.P., F.R.GS., 


Lecturer on Insanity at the Westminster Hospital Medical Schoo 


and-at the Medical School of the Rofal Free Hospital. Oxford : The 

Clarendon Progs. 1905. Demi 8vo. Pages 232. Price 7s. @d. net. 

“A HUMAN creature” remarked Lord Eskgrove, “deprived of reason 
and disordered in his senses, is still an animal, or instrument possessing 


strength and ability to commit violence; but he is mo more se than Ba: 


mere mechanical machine, which when put in motion, performs its 
powerful operations on all that comes in its way, withont consciousness 
of its own effects, or responsibility for them. In like mannet, the mdn 


E 
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under theinfluence of real madness, has properly*no will, but does what 
he is not conscious or sensible he is doing, and therefore cannot be made 
answerable for any consequences.” This plea of insanity is acriminal’s 
most favourite defence in cases of Hemicide; and in many, if not in most, 
cases he presents a puzzling phenomenon, to the judge ‘and the jury 
before whom he is tried. The plea of insanity when raised lands into 
confusion the lay qurymen ; aad the trying judge is at best only, conver- 
sant with its legal aspect. The medical men are, therefore, the only 
yesort in cases like these ; but here too the difficulty soon presents itself 
in*a new form when it is remembered that insaygity belongs properly to 
the science of medico-psychology and a person suspected of subtle “coinage 
of the brain” is sure to become the subject of conflicting opinions 
of medical experts. Further, in homicide, asin all other crimes, the 
definition consists of two parts—the outward act, and the state of the 
inind which accompanies it. The outward act which enters into the 
composition of crime belongs properly to the science of law, and it has 
already received enough of attention. But the other ingredient in crinie 
«the state of mind which ‘accompanies the outward act—is much more 
Sbserted; and it has remained so for our knowledge of the constitution 
of the mind has lagged far behind our knowledge of the constitution of 
acts. It demands a knowledge of the constituents of mind, and of the laws 
of operation of mind. It is, therefore, with genuine pleasure that we turn 
to Dr. Mercier’s excellen’ monograph on “Criminal respons{bility:” The 
‘learned doctor has long been a lecturer on’ Insanity; and is author of 
several works on Insanity. He has made the subject of Insanity his life- 
‘study; and, to allow him to speak in his own words, “the working of 
the normale mind has been the favourite study of my life >. . With 
the peculiarities of the insane, I am familiar by daily acquaintance: 
‘Cases of crime “in which the plea of insanity is raised I have collected, 
analysed and reported in the Journal of Mental Science, with critical 
observations for many years; and I have had enough experience,as a 
witness in such cases, to gain a general knowledge of the main.classes 
of criminals that are tried in oug Courts.” No wonder then that Dr. Mer- 
“cier’s present attempt fulfilg all „expectations. It is an excellent 
contribution on the much discussed subject of criminal responsibility 
written by an eminent professor on Insanity and a trained psyĉhologist. 
One cannot close the book without experiencing a sense of indebtedness to 
the professor, that he has contributed té the advancement of knowledge, 


A Digest "of English Omil Law. Ry EnwarD JENKS, M.A., BiC. L and of the 
. Middle Temple, Barrister-at-Law (Editor), and W. M. GEtDERT, 
« MA. of Lincoln’s Inn, W. S. Holdsworth, D.C.Ls, of Lincoln’s Inn, 
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R. W. Lee, M.A.,B.@.L. and of Gray’s Inn, and J.C. Mines, MKA., of the 

Inner Temple, Barrister-at-law. Book I—General. By EDWARD Jenxs. 

Loxpon: Butterworth and Co., 11 and 12- Bell Yard, Temple ‘Bat, 
(W. C.). 1905. Roy. 8yo. Pages xx¢ii and 101. 


THE present volume is thę first instalment of a work undertaken 
by the Editor at the request of the President of the Berlin Society for 
Comparative Jurisprudence and Political Economy; dnd isa part of a 

*scheme projected by the Society of publishing a series of Hand-books on 
the legal systems of modern civilized communities, modelled aftey the 
pattern of the German Covil Code (Burgerliches Gesetzbuch) which came iñ- 
to force throughout the German Empire on the Ist January 1900. The 
learned Editor with the help of his four collaborators has undertaken 
the statement of English Law. It has been subdivided into five books: 
(1) General; (2) Obligations; (3) Things (Property Law): (4) Family Law: 
(5) Succession. Of these the first book is now published. It is divided into 
six sections. The first section deals with persons which are subdivided 
into Natural Persons and Artificial Persons. Section two relates to Things, 
The next sevtion is devoted to Legal Acts, ‘which are considered in their 
four-fold aspects of legal capacity, declaration of intention, condtfiong 
and agency and representation. The kindred topics of time and 
limitation of actions are discussed in the two following sections: and 
the doctrine of self-help forms the subject matter of the sixth and the 
last section of this general part. The general purpose of the present 
undertaking isto state the rulesof English Law in a compact and 
intelligible form. This the learned author has done remarkably well. 
The general rules only are stated and anticipation of every possible 
application of them has been properly left out. The authority upon 
which the statement òf the law is based, is stated in the notes. It may 
be mentioned that the German edition of this work wase published a few 
months ago, with a learned commentary by Dr. Gustav Schirrmeister. 
The-present edition is published for Hnglish and American readers; and 
it goes without saying that it will be of great use not only to lawyers, but 
to officials, and others engaged in the DSa or ery of English 

. Law. . ~ 
The Law of Transfer in British Pate ” By H. 8. Govs, M. “A, D. ©. £. 

LL. D., of the Inner Temple, Barrister-at-Law. Second Editfon. Two 

ine Catcurta : ‘Thacker Spink and Co. 1904-05. Roy 8vo. Pages 

(vol. i) xciv and 1-533; (vol? ii) xix and 535- 1109. Price Rs. 10 each 

yolume, men 

‘Tus publication of Dr. Gour’s excellent and exhaustive ‘Volumes ót 
` the Law of Transfer in tage may jn a sense be regardéd as an event jä 
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the legal literature in India. The first editionevags published in March ) 


1901 in a demi‘size volume of 700 pages. It was exhausted within a few 
moxths of its publication. This furnished the author with an opportuni- 
ty to overhaul the text in the light of further research: and the reselt 
is “a complete repertoire of all the living case law, Engbish and Indian, 
on the subject.” The present edition is nôt merely a commentary, but an 
exposition of the law relatigg to transfer; it, therefore, appears under a 
new and a wider title. Of this work, two volumes have as yet been publish- 
ed. The first treats of general principles and sales, which are covere 
hy 88. 1-57 of the Transfer of Property Act. The second deals with the 
subject of mortgages and charges, which occupy ss. 58-104 of the Act. The 
other forms of transfer, which are enacted by ss. 105-137 of the Act, have 
been reserved for the third volume which is in the course of publication. 
The general arrangement of this work was described by us in reviewing 
the first edition, and we must mention that the scheme of the first edition 
is preserved here. Of the first edition, it is no exaggeration to say that 
almost on the morrow of its appearance it took its proud position as the 
standard work on the subject. This edition has gone a great,way in stre- 
sngthening and solidifying its claim’ to be the leading work on the law of 
transfer in British India. The wide research, the thorough grasp, the 
congeries of cases, and above all the characteristic comprehensiveness 
are evident on almost every page of this stupendous work. 


A Commentary on the Cade of Criminal Procedure (Act V of 1898). By C. 
ANNADURAI ÅIYAR, Vakil, Chingleput, Second Edition (in 2 Vols. ). 
Mapras : Grant & Co., Rayapuram. 1905. Roy. 8vo. Pages xlviii, 
clxxxix, 1222,97, clii, 75 and c. Price Rs. 21. 

THE rapidity with which the first edition of this book was sold out 
is a proof of its popularity. It appeared in 1900; and before the year 
1905 is ‘rung owt we have the revised, improved and enlarged second 
edition in two bulky volumes. To begin with, the general get up of this 
avork is all that can be desired. Its printing is very neat and the select- 
ion of types judicious. The general introduction, which is a novel 
feature, is now considerably exslarged and occupies 189 pages. Itis a 

2 complete gurvey of the law of Crimipal Procedure as obtaining in India: 
and at places contains interesting contrasts with the procedural law in 
other cOuntries. In substance it is historical, “critical ag well as 
analytical. Coming to the Code itself, we find the commentary 

‘exhaustive and well-arranged. This°*portion of the work contains a 

collectitn of decided cases, appearing in the authorized as well as 

unauthorized reports, and arranged in a very satisfactory manner. To 
facilitate refe»ence, the author has arranged them under pertinent 
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words and phrases of th® section ; and has stringed those headings with 
the identical words or phrases in the body of the section by means of 
numerals. Rules of practice and circulars issued by the Chartered Migh 
Courts in India as well as the Chief Odurts of Panjab and Burma; and by 
the Judicial Commissioners’ Courts of Upper Burma, Oudh and Central 
Provinces are set out at their proper places, The appendices, 46 in num- 
ber, contain a mass of information on points of crimin&l procedure and 
@ractice, These are followed by supplements which reproduce Acts of 
Imperial Legislature having affinity with the law of criminal procedure: 
We can say without any hesitation that this is a thoroughly reliable antl 
a very useful work on the Code of Criminal Procedure. 





The Indian Insolvent Act (11 & 12 Vic. c, 21). By Jyotise OHAaNnpDRA 
Mrrra, B.A., Attorney-at-Law, Assistant Registrar, Original Side, 
Calcutta. CALCUTTA: Weekly Notes Printing Works, 3 Hastings 
Street. 1905. Demi 8vo. Pages xviii and 252. Price Rs. 6. 


Tag Indian Insolvent Act (St. 11 & 12 Vic. c. 21), 1848, is an Act of 
Parliament.” It was passed for the .relief of insolvent debtors “within 
the respective limits of the said towns of Calcutta, Madras and Bombay.” 
At the date when it was passed there were existing in England two 
separate laws of Insolvency and of Bankruptcy, the former for the benefit 
of all individuals not traders and the latter for the relief of those only 
who carried on some trade or business. This distinction remained in 
existence till 1869, when it was removed by an Act of Parliament. But 
` it has found its way in the Indian Insolvent Act. The object of the Act 
(to quote from & well-known work upon the subject) in a few words, is 
.to collect the property of the Insolvent as rapidly as possible, and to 
make an equal distribution of it among creditors.” The first annotated 
edition of this Act was by Mr. Ooryton; it appeared in 1865. Since then, 
it was annotated by Messrs. Millett and Clarke in 1873, and by Mr. Will 
Griffith in 1894. Of the last two books, the first is out of print {or some 
time past, andthe second, though yet, available, concerns itself more 
with English decisions than Indian onespand is besides somewhat old i in 
point of time. It is, therefore, at an, oppoztune time that Mr, Mitra has 
published an annotated edition of the Indian Insolvent Act. It contains 
a well-arranged commentary on the provisions of the statute, *and all 
cases dgcided in India under the Act as well as pertinent English cases 


upon the subject are duly noted. The appendix contains rules and: 


orders of the Calcutta, Bombay and Madras High Courts; and Procedure 
and Forms. In short, it contains every information which one would 


seek under the Act, and it goes without saying that; the book will be 
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extremely serviceable, to all concerned i in the pr&ctice of the Insolvency 
Courts, 


Hindu Law. By 8. §. PHapyīis, B. A. LL. B. Subordinate ige Poona. 
` Arya-Bhushana Press. 1905. Demi 8vo. Pages xxxi and 454, Price Rs.6, 
WE are glad to find that Mr. Phadnisghas taken the “opportunity of 
stating the principles of Hindu Law, in the light of recent cases on the 
subject. It must be romembeted that the “ prime origines” of Hindu Law 
are ancient Sanskrit texts, with commentaries upon them. But since thee 
advent of the British rule into India, there have grown up numberless 
degisions upon the subject in all parts of Indis. These decisions, it is 
true, pretend to do nothing more than interpret the ancient texts and 
commentaries; but it is at the same time noticeable that they read them 
in the light of modern customs and freely dilute them with modern notions. 
And by virtue of the doctrine of stare decisis they have now come to ac- 
quixe a footing of their own. In this state of things, the book that will 
appeal most to all concerned will be~book that starts with the texts and 
traces them step by step as they permeate through the decided cases, 
the „book in our hands fulfils in some measure these requirements. It 
does gonerate a principle from the texts, butin delineating the process of 
its filtration through decided cases enough attention has not been paid. 
The book cites good many cases, but we find that there aregome omissions ; 
the judgment of Mr. Justice Batty, in which his Lordship has examined 
the whole law relating to father’s debts, has been omitted (Joharmal v. 
Eknath, 3 Bom. L. R. 322); so is also the luminous judgment of our pre- 
sent Chief Justice in Wasantrao v. Anandrao (6 Bom. L. R. 925). The 


„cases of Balgir v. Dhondgir (5 Bom. L. R. 114); Babajirao v. Lukshuman 


(5 Bom. L. R. 932); Bhagubai v. Tukaram (7 Bom. L. R. 169 ); Narayan v.. 
Political Agent, Sawantwadi (ib. 172) and Jivabhai v. Vadilal (ib. 232) have 
similarly failed to secure admission. These are however minor inaccuracies. 
We must say that we have found the gontents of this book generally reliable; 
and thomuthor deserves well of the legal profession in the Bombay Presi- 
dency for having placed a serviceable volume at their disposal. The work 
has been fittingly dedicated to bur present Chief Justice, Sir Lawrence 
Jenkins, Ke C. I. E., whose pronouncements on Hindu Law reveal a rare in- 
sight in, and a thorough grasp of, the bewildering tgnets of Hindu Law. 


Bombay Law Peporter, 


february, 1906. 





NOTES AND RECOLLECTIONS. 





NUMEROUS class of cases is constantly giving rise to practical 
difficulty. Not that they present in themselves any very complicated 
features. But the law by which they are to be governed has been compli- 
cated by almost endless series of reported judgments. The wonder is that 
it is thought necessary to print all the Judgments with which the sghere 
of modern law is now becoming hopelessly overclouded. The administra- 
tion of the law might be bettered by confining authority within manageable 
bounds. It could not certainly be worsened. For as it is, no one knows, 
for no man practising the law can possibly spare time to read much less 
to digest and master the enormous volume of reported decisions, what 
judgments are of real value and weight; few have the patience or the 
ability, or even the candour to select only the good and lay wholly out of 
argument the indifferent or the bad. Thus it comes about that on such a 
i topic as I am referring to, where the crop is so profuse, an advocate can 
pretty well please himself without labour learning or telent, as to what 
he will in the interests of his client lay before the Judge. JI mean those 
cases which are always charged upon fhe offenders as theft, if not robbery, 
sometimes even dakoity, where the defence is that there was no criminal 
intention. And the commonest form, iy the wilder agrarian districts, is 
this. A honestly believing, or at any rate 80 alleging, that he has them ‘ 
title toa field, proceeds an show of forge to remove the crop. B, the 
tenant in possession, or as he alleges in possession, at once rushes to the 
police and lays a complaint. The question is what offence if any 
has A’ committed? Now it is safe to say that hardly a month passes 
without one or more such cases béing reported *in the awthorized | e 
law reports. And it therefore follows*’that the point is covered, if 
itevercan be covered, by a great deal more than engugh authority. «+ 
Allied with this. eee class of cases, is another group ‘which has 
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given rise to an almost equally liberal outpouring of judicial dicta, cases 
in which complaints or informatiofis lead to proceedings under Chap. XII 
of the Criminal Procedure Code and these again really do become a little 
complicated in two main ways: (1)-where there has been previous recourfe 
to a summary, e. g. a Mamlatdar’s Court; (2). Where there is a com- 
plaint against the Magistrate's order, and the question in the exercise of 
revisional authosity, is whether a Supreme Court has jurisdicgion over 
such proceedings. Here again there ate scores of decisions which who» 
runs may read, if he has time and patience. But who shall say that this 
vast labour will turn out adequately remunerativg? Abundance of case law 
is Counsel's delight, but too often Judges’ perplexity. And certainly with 
respect to the first class of cases, the matter seems so simple that it hardly 
requires to be enveloped in guch heavy folds of authority. I have pain- 
fully perused in my time I suppose some dozens and dozens of ably 
written and thoroughly conscientious judgments dolivered by Judges of 
all degrees of eminence, upon the criteria proper to be used in deciding 
upon cases of the kind. I avow with sincerity that I do not recollect one 
of them throwing any more light on the subjects of which they treated, 
¢haravas already to be had from the plain statute law. An over curious- 
ness, an inordinateelove of sonourous phrases, while it gives a judgment 
the surface and appearance of polish and learning often advances the 
plain man but little. And law is made after all in the interests.of com- 
mon men. “It is not engugh merely to assert a bona fide belief” to quote 
at random a phrase which if not literatim, might generatim be multiplied 
a thousand times out of these cases, is of more sound than service. I give 
it no particular location, else I might seem to be coloring the argument 
with personality, and a want of respect, than which nothing could be | 
further from my purpose. The truth is all these judicial pronounce- 
ments, as was 0 be expected from their source, are dignified and 
impressive, and with regard to the particular matter upon which 
they were delivered, and therdfore to which alone they are in 
strictness appropriate, well considered and entitled to all respect. 
I am not insinuating, as might perhaps unworthily be supposed, 


«that I imagine I could in the like place have delivered anything better. 


My point 1s quite different. Tt is that from the nature of the questions 
upon which these numerous answers have been given, they can never be 
of any use as defining a principle rigidly governing all like questions 
arising in the future. Such a phrase, as I have instanced, by no means 
a solitasy example of its kind, amounts on examination to what? Pre. 
cisely to nothing. Neither in this nor in any other criminal trial will 
the mere averment of a special plea prove itself. And that is all that 
the dictunf comes to, Jt, like so much.else I could if I would cull from 
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this rich tropic growth @f language, lies under one of the worst charges 


that can be laid at the door of an 7 suclf authorities, that it seeks to define 
what is in its nature almost ı idefinable, and that not only is that an 
uhwise anda bad attempt but the mammer of its execution is the worst 
imaginable, fof such definitions as are given define nothing. That I 
take to be the worst fault that a definition can have. And albeit no one 
can be a greater stickler than myself for theerule in all matters controver- 


esial, prove all your propositions (to which I would merely add, if you can) 


and define all your terms, I would limit that to its proper sphere, and not 
extend it the length of insisting upon that which is elusive and fluid 
beyond all hope of reasonable compression being straitend within a Pro- 
crustean formula. What the true criterion is, if any there be, by which 
to judge of the defendant’s plea, that he did what he did in good faith, 
and without any criminal intent, cannot I believe be stated in any coh- 
veniently precise sentence or group of sentences. For go round and 
round it as we may we get no further than this that the Court has to find 
as best it may, whether what the defendant says is true or not; and 
rough and eready as that rule of guidance may at first sight appear, it 
will prove at least as serviceable as the elaborate pronouncements#*dear 
to the advocates’ heart, which a hundred Judges have by now from time 
to time delivered from the benches of the various High Courts. And in, 
coming to a correct conclusion on this essential head, it cannot help the 
young Magistrate or Judge to be bombarded swith a thousand or so of 
cases in which this Judge hath said so and so, and another Judge so and 
so, and so on ad infinitum. Because the upshot of the whole fusillade 
is to leave the matter precisely where it was, but the Magistrate vexed 
and confused, and wondering whether there really is such a labyrinth of 
subtlety to be threaded before what at first glance of his comparatively 
untutored reason, had seemed so plain and near can be safely reached, 
Apart from the uncertainty which this marshalling clouds of authorities 
thraws about the issues to be decide, another of its worst re-actions is 
on the moral fibre of the magistracy and judiciary generally. Satine 18 
more to be desired than that young magistrates and judges should acquire 


habits of boldness and independence. What chance have they of doings 


so under fire of a battery of near Upon 150 volumes of Law. Reports, let 
alone criminal rulifigs, and the guerilla squadrons of private law reports, 
English cases, and interminably erudite text book writers? Sweet it 
must be of course to see the beloved offspring of one’s own brain quoted 


to oneself in appeal ; the greatest men are human, arfl this isa peculiarly . 


human weakness ; not even Judges, I belteve upon my honour, in spite of 
the great respect and reverence in which I hold them, arg entirely exempt 


from it. No, I say this is an infirmity of the very greatest mintls, I am mot 
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wholly confident that I am free of it $ myself. And thus it is that there is 
an extra inducement on the part of the guileful and politic young Magis- 
trate’to quote, let me hope with real and not only simulated awe, and ad- 
niiration precisely the judgments of that Judge before whom he calculates 
with some nicety, his decision, if the parties should be “dissatisfied, as 
parties commonly are, is likely to come; leaning with a sweet and winning 
confidence upon tĦat staff of gaidance, through this valleyiof the singularly 
dark shadow. Parasitic habits strike deep roots quickly; their growthe 
encrysts and strangles the development of the natural powers; and it is 
doubtful whether, on a full estimate, it is better tashave a parrot, authority- 
quoting subordinate magistracy, than one far less learned but far more 
courageous. Precedents, in this country at any rate, can be treated like sta- 
tistics and made to prove anything, or more often, nothing. The administra- 
tion of law in India suffers from excessive codification; we have the 
best codes in the world,: but the practical administration of the law under 
them would be twice as good if they were twice as bad. Magnificent monu- 
ment to the genius of its leading architect, though the Penal Code is, it is 
a fact that it would be much more serviceable as most law would be if it 
did fvt strain after an impossible perfection. Every judge, nay every. 
layman, ought to be able to determine without difficulty, as soon as the facts 
are known, whether a given act is or is not a theft to be punished crimin- 
ally. And left to the guidance of his own common sense, every average man 
would. But Judges in this country have such a passion for imparting in- 
struction, that many judgments read like academy lectures on the meta- 
physics of language. Those are interesting exhibition of the intellectual 
attainments of the learned authors, but they merely confuse the simple 
third class Magistrate. In the maze of definition which the Penal Code 
throws about the simplest ideas, relatively crude minds, especially such 
as have in addition to surmount the difficulties of a foreign tongue, not 
infrequently lose themselves utterly. The grotesquest sentences, grotes- 
que I mean in the disproportion between their face, and their real value, 
are excised from one judgment after another, and paraded as authority 
for any conclusions. Not infreqyently they appear in the dignity of 
italics, as gome new illuminating utterance, in the commentaries 
of text book writers. Few take *the pains to sit down and have it 
out with*the authorities; to ascertain, what if any new meaning’ 
they contain. If your defendant, charged with theft, or it may be 
with dacoity, pleads that he had no animus furandi, but had mere- 
. ly taken evyhat he b&lieved to be his own, surely the issues raised are 
not remarkably profound or diffichlt. The question which the. Magistrate 
has to ask himself, is what, wereethe case being tried by a jury, the jury 
would have to decido, namely whether, this man in doing what he did had 
e ° i 
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committed a theft for which he ought to be punished criminally There 
are circumstances in which a man may be guilty of theft, in taking his 
own property from another, and circumstances in which he may not, This 
is the A. B. C. of law and common-sefise. It is to be found in each case 
whether those circumstances qo or do not exist. Trying to frame in any 
single case a formula which shall cover every analagous case, is mere ex- 
travagance of judicial ambition ; the variety of circumstances is infinite ; 
eas infinite as the variety of forms under which one man may injure an- 
other ; and these as every scientific lawyer knows have defeated the persist- 
ent efforts of along series of the most distinguished legal ee éo 
frame any really satisfactory definition of Tort. The state of a man’s befief; 
locked and shrouded in his own bosom, must always be a nice question ; but 
no practical Magistrate will give too much effect to an assertion of it, even 
on oath, (which after all is the only proof possible) unless there is a good 
basis for it. On the other hand it is sometimes difficult to feel that 
merely demonstrative acts, such as throwing property out into the street, 
or carrying it toa place of security, by way of asserting an alleged 
proprietary right, however reprehensible in themselves, are what the law 
had in contemplation when it struck at theft. The borders of theeivib 
wrong and the crime, march so close, and so intimately connect, indeed 
it may be said that they actually overlap, that he indeed would be a bold 
man who would presume to sharply demarcate them. I do not myself 
think that any line of precise delimitation, any glefinite cleavage however 
fine, can be drawn or made. Questionable acts of either kind 
shade off into’ each other by wholly imperceptible degrees to 
distinguish between which is beyond the powers of any compendiously 
framed definition or formula whatsoever. But in actual practice 
there would seldom, I think, be much difficulty in determining 
whether upon a complaint of this sort, a criminal offence had or had 
` not been committed, were it not for the tangle of case law. Certainly a 
diffexent measure may with advantage, though not withlogical exactitude, 
be used to suit the varying requirements of the situation. us in a 
‘lawless country where the people are Qabitually addicted to taking the 
law into their own hands, and asserting their rights or what they choosée ~« 
to believe are their rights by a show of force, this plea will be regarded 
and rightly regardéd with little favour. It might be otherwise where the 
country is more settled andthe grievance of less common occurrence. Still 
first and last, the Magistrate has always toask himself has this man really 
committed a criminal act? Not only criminal within ¢he technical verbal . œ 
definitions of the Code, (for by a little ingenuity they can be go stretched 
as to make a net in which almost all of ys, the most respectable in the 
land could be daily-caught) but criminal within the scope and intent of 


J 


s i o 
o * 
e 2 





a 


D . , 
38 tHE BOMBAY LAW REPORTER, (von. viit. 


the Act, merally as well as literally criminal? Did*he mean to deprive the 
complainant of property, which he khew belonged at the time of right to 
the complainant, or which at any rate he knew he ought not to take from 
him at that moment by violence? Hyery case ultimately works out to that? 
The absurdity of magnifying the charge into one of dakoity, a favourite 
device of complainants who are employing the criminal law to cripple an 
adversary, whom they fear as en opponent in the civil Court, isgnly an- 
other example of devotion to definition run mad. Of course if the accused 
man has happened to take four retainers with him to the field, and in 
removing the grain has pushed the complaingnt aside, we have the 
reqttisite ingredients of a legal dakoity. But it is needless to say that the 
severe enactments against dakoity were never meant to be employed 
against this kind of offender. Some definiton had to be given, the Penal 
Oode never shirked a definition ; but that of dakoity has always seemed to 
me singularly infelicitous and liable to abuse. How it has been abused, 
especially in times of famine, every District Judge of experience well 
knows. I recollect a case in which the alleged “dakoity” was about as 
serious as though halfa dozen hungry scallawags had upset an old woman’s 
applestall and scrambled for the apples. And so ina majority of these 
cases the Magistrate's first difficulty is to make up his mind whether the 
complaint is a genuine complaint. A common way of disposing of such 
cases is for the Magistrate to say after a short enquiry that the case is of 
a civil rather than of a ctiminal nature; or that there appears to have 
been a bona fide dispute about the ownership of the land going on bet- 
ween the parties. Both these grounds while roughly good enough, fall 
short of juridical precision ; and it is easy to frame a number of except- 
ions tothem. Take a case of this kind, a typical case which recently 
came under my notice. An influential local man claimed a share as 
overlord in the pgoduce of a field. The field was cultivated by a Bania; the 
defendant was a Mussulman. When the harvest was reaped and the 
grain stacked on the village grain*floor, the defendant got together a 
party otmen including one or two policemen, to provide ashe said 
against any lawlessness: notified his intention to the local head constable 

«2nd marched down on the grain yard. Here he forcibly put aside the 
protesting Bania, and removed, flotenl¥ his share, if he really had a share, 
but the whole produce. This case is clearly complicated by the- nature 
of the defendant’s claim to be a Bataidar, or entitled to an overlord’s share 
of the produce. Then again there were very unusual features, notifying 

_ the Head Constable,eand taking police with him. Still on a full enquiry 
the Magistrate convicted. On appeal the Sessions Judge upheld the 
conviction and sentence. There yas then an application. by way of crimina] 
revision tothe High Court. Naturally there was a great parade of case’ 
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law and authority; but*finally that Court, though apparently ewith some 
hesitation, and largely with an eye to special local conditions refused 
to interfere. Now in what I have said about the infructuousn’ss of 
citing a hundred cases on every arfument of this sort, I do not wish 
any of my readers to run away with the idea thatI am a contemner of 
authority ; or that I am advocating any thing of that sort. There isa 
mean beéween the perpetual, servile sheltefing behind®and the arrogant 
e disregard of authority. Both are faults in judges young or old, but, in 
view of maintaining uniformity in the administration of the law, which 
stands in importance fas above the contributions of erratic originality, 
the latter must be the worse. And so far am I from wishing in the feast 
to inculcate that dangerous spirit so subversive of judicial discipline, that 
while I would not have magistrates and Judges ever running to authority, 
where the point is plain, and none is needed, where, in a word I would 
not have them wholly abdicate the privilege of independent judgment, 
I would strongly recommend a recourse on every proper occasion to the 
books in which topics with which they may not be practically conversant 
have been “ably discussed by great and reputed judges. And while I am 
not and never was too deep in love with our 150 odd volumes of lsy ra- 
ports, I doubt whether they have had many more careful readers: and I 
mind me as I write of more than one judgment in recent issues of our 
own series, (I do not particularize as I would avoid the suspicion of flat- 
tery) the reading of which is a pleasure and weuld be equally instructive 
to the oldest as well as the youngest Judge. This, by the way; else I might 
be misunderstood. It is not indeed the authorities, but the method in 
which they are selected for publication, and thereafter indiscriminately 
. culled for the purposes of argument, that isto blame. In this point, for 
example, as to whether a man had or had not a felonious intention, or to 
go back to the case I have instanced, (upon which ous younger lawyers 
might in moot or essay sharpen their wits and practise their dialectic) 
whether the defendant intended to steal, how is any amount of gubthority 
to help us? IfI am to try whether in certain circumstances, A hada 
given intention, I do not care a fig far the opinion of any other Judge, 
no not the greatest, that in other cicumstances, which happened to bee - = 
then before him some other man B håd or had not the said given intent- 
ion. It is the same way with both the subsidiary points sprifiging out 
of collateral variations of the same subject. In as far as they admit of a 
‘general rule at all it is of the simplest and plainest and might be writ- 
ten on the thumb nail, injtead of upon several hufidred printed pages.. ° 
Thus there can be no doubt that the High Court has no jurisdiction to 
interfere in revision with any order duly passed under Chapter XII. But 
_ there can be equally no doubt that if the objection is to the “jurisdiction 
+ e 
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of the Mawistsnte, who held the proceedings, and thus if jastained would 

carry the consequence that there was in law no order at all, the High 

Court has jurisdiction. That is a distinction so obvious that one would 

have thought it needed only to be*stated once and for all. But there Is 

the usual sedgy growth of case law about it, into which the happy ad- 
vocate recklessly plunges on each and every occasion, and endeavours to 

lose himself andethe Court.'’e The third point is a little nicer though, 
there again it is hard to imagine that but for the baneful felicity withe 
which judges allow themselves occasionally the use of a phrase, in place 

of an idea, it could have given rise to any real tgouble. There is a string 

of decisions, the last of which I incline to say from memory (and with 
regret ) is of our own High Court, to the effect that where a Mamlatdar’s 

Court has adjudicated on the rights of the parties recently ( I wish I had 

the Calcutta case, the fons et origo, to quote the ipsissima verba) a Magis. 

trate has no jurisdiction to take up the matter under Chap. XII. The 

words used are generically of this kind,—where the judgment of the civil 
Court is not too remote, or where it has been recently given etc. And the 
reasoning is, that since in the case of the summary procedure its object 

w to ascertain the de facto owner at the time of complaint or within an 
extremely limited time therefrom, the Magistrate would, if he went be- 

hind the order of the Mamlatdar’s Court, be virtually sitting in appeal 

upon his judgment. The judges appear to have thought that the Mamlat- 

dar’s Court, was in these matters a Qourt of superior jurisdiction to 

that of a Magistrate. But whether that was so or not, the basis of the 
decisions, when accurately analyzed, is res judicata. What the judges 
mean, though it is nowhere I think expressly so stated, is that the Mam- 
latdar has dgcidedthe very point andthe only point which Ohapter XII | 

of the Criminal Procedure Code empowers Magistrates to try; and there- 

fore no Magistrae ought to try it over again. Ifthat is a correct view 

of the law, (which of course it is not, as ] think was recently ruled by our 

Chi stice) it ought to be obvious that nearness or remoteness in time 

of the Mamlatdar’s judgment has nothing to do with the principle, which 

is simply res judicata. But with that haziness which characterizes too 

~ ~ many of our reported judgments it will be found that judges have leant 

pretty heavily on the fact that to nfake this principle | applicable at all, 

the judgntent of the Mamlatdar must have been delivered recently, or not 

i at too remote a period, or in plain English not very long ago. „I was 
startled not many months since to hear*a very able and painstaking 

» . Barrister who always works up and relies on the case law for his argu- 
ments, contending upon this array of cases, thatthe criterion was plain 
on the face of tha reports and that it was no other than the relative 
néarness or remoteness in time of the'judgmegt of the Mamlatdar, That, 
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is the mischief of relying too habitually on case law; it brings evén a 
clever and competent man occasion&lly to talking nonsense. I asked 
him to be a little more precise with his criterion; what did he mean. by 
‘Aoo remote!” Was a judgment passed e week ago too remote? No certainly 
not. Why not? well because it wasn’t, that was all that there was to be 
said about it. Very good, was a judgment.then passed fifty years ago 
too remoje? Of course it was. Why? Well bacause it waœof course. Then 
ewhat do you say to one of three months? Six months? A year? Here he 
began to lose confidence and his expressive features to wear an intensely 
harried and anxious look. His clerk discreetly removed the offending 
tomes into which he was vacantly peering for illumination. The tfuth 
is, I had to tell him that your criterion ig no criterion at all; it is just a 
phrase, one of those empty definitions which have (as I have A eee said 
somewhere in this paper) the fatal fault of defining nothing. Take it away 
and think out the true principle. That principle can be stated in little 
more than a couple of words. The Mamlatdar’s judgment does not bar or 
oust the Magistrate’s jurisdiction. If it did, asa res judicata then the only 
criterion ofits applicability would be whether it had stood unreversed. 
None other is conceivable. But since it does not; it is only availablew the 
Magistrate acting under Chap. XII as a piece of evidence. He can use it 
for that purpose if he chooses, and if he does its comparative recency 
may affect the. value he attaches to it, in all probability would do so most 
materially. How he is going to bring it in as ewidence I must leave it to 
his and your ingenuity, for the present at any rate, to decide, especially 
when as isnot infrequently the case, A has obtained a Mamlatdar’s 
decree v. B; and the dispute which threatens a breach of the peace is 


, between A and C. A 
Lex, 


SUB-MORTGAGES. 


By P. DURAISWAMI AIYANGAR, B. A. B. L. 
VAKIL, Mapras Hexu Court, 


LL Gn whether secured ow upseeured, may form the subject of 
mortgages. |Jnsecured debts can rarely afford a satisfactory secu- 
rity; but it not unfrequently happens that a debt secured by a mortgage 
is itself transferred by way of security by the mortgagee, thus giving 
rise to what is called a derivative or sub-mortgage. "i 
. Where there is a sub-mortgage, the security comprises first, the 
P covenant of the sub-mortgagor ; ; secondly, the transfer of the 
original mortgage-debt and the mortgaged property, sfbject $o redemp- 
tion, ie the benefit of the power. of sale and other powers and remedial 
q 
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clauses contained in the original mortgage; and thirdly, a power of sale 
enabling the sub-mortgagee to dispdke of the original mortgage debt and 
security. As a person who takes a sub-mortgage, thereby permits the 
mortgage-debt to be appropriated tethe discharge from liability to him & 
the mortgagee and his estate, the latter is in a position bearing a great 
resemblance to that of a surety and the original mortgagor stands in the 
position of the prtncipal debter. (Gurney v. Seppings, 2 Phillips,t0, 42.) 
‘The validity of a charge on property by way of sub-mortgage dependse 
on that of the original mortgage. So, where the original mortgage was 
set aside for fraud and oppression, it was held that the sub-mortgage 
- was also void, (Cockell v. Tailor, 15 Beay, 103.) See also Favell v. Wright 
64 L. T. 85), 

On every assignment of a debt by way of security, it is essential 
that the assignee should be specially protected against the obligation 
which would otherwise attach to him to get in the debt in due course 
under penalty of being charged with the loss, in case any arise through 
his default. Hence, a submortgagee should be as careful to protect 
himself in this respect as any other fiduciary owner, who aequires the 
fighf*and with it, assumes the duty, of getting in the debt. If the sub- 
mortgagee, as assignee of the original mortgage, sell under the power of 
sale in the mortgage, he will be enabled by the terms of the power to 
give receipt to purchasers, which will be effectual discharges so far as 
regards the mortgagor ard those claiming under him; but a further and 
special receipt clause will be proper and necessary in order to exonerate 
the purchaser from the necessity of seeing that the sub-mortgagee, after 
satisfaction of the debt secured by the sub-mortgage, pays the balance to 
the originalb mortgagee. 

A question has arisen whether a sub-mortgagee can exercise the 
power of sale c@nferred on the original mortgagee. Vice-Chancellor 
Kindersley suggested in a judgment (Oourse v. Nowell, 2 Jur. N. 8. 536) 
witetemensd be the effect on the power of sale of a simple transfer by 
way of sub-mortgage—whether it would have the effect of transfer- 
ing the power of sale, or of destroying or suspending it. When, 
as in well-drawn deeds, the poyer of,sale is expressly made exerciseable 
by. any person entitled to receive and give a receipt for the mortgage- 
money, the transfer of the mortgage, though by way of sub-mortgage only, 
would no doubt generally carry with it the power of sale. The power of 
gale may be exercised after a transfer, although the mortgagor joined, 
and the Smount of debt and the time of payment are changed. (Young v. 
Roberts, 15 Beav. 558; Boyd v. Petrie, T Oh. 385; reversing 10 Eq. 482), 

= See Coote on Mortgages, v. ii, p» 903. 
l "A legal mortgagee may make a legal or an equitable sub-mortgage 
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by deposit of title deeds, namely, his own mortgage deed with or without 
such of the title deeds of the mortgagor as may be in the possession of the 
mortgagee, and an equitable mortgage by deposit may be sub mortgaged 
by redeposit or transfer of the deeds without depositing the memorandum 
given on the original security. (Hx parte Smith; Re Hiloyard,2 M.D. & 
DeG. 587. A.S. No. 174 of 1902, 14 Mad. L. J. R., Notes of cases, p. 40). But 
the transferee or the derivative mortgagee"must deliver up the deeds to 
*the original mortgagor on being paid all that is actually due on the 
original deposit or mortgage, although a larger sum may be due on the 
second security. (Matlæws v. Wallwyn, 4 Ves. 118; Es parte Turfiell, 4 
D. & C. 29; Turner v. Smith [1901] 1 Ch. 213). The sub-mortgage is thus 
good only tothe extent of the amount due on the original security, 
except when the sub-mortgagee has acquired a title by prescription (as 
to which see infra) and on payment of that amount, the sub-mortgagee 
must hand over the deeds to the original mortgagor. An intendingssub- 
mortgagee, therefore, should ascertain and, if possible, obtain a written 
admission from the debtor, that the sum alleged to be due is owing. 
(Coote on “Mortgages, Seventh Edition, v. ii, p. 849). See, however, 
infra 24 Mad. 471 F. B. 


NOTICE. 


It is not necessary in order to complete his title that a sub-mortgagee 
should give notice to the original mortgagor. Alen v. Lord Southamp- 
ton, 16 Ch. D. 178). But it is advisable for him to do so, because so long 
as the original mortgagor has no notice of the sub-mortgage, his pay- 
ment on account of the debt tothe original mortgagee will discharge him. 
_ ( English and Scottish Trust v. Brunton, [1892] 2 Q. B. 700 ).e Such pay- 
ments are not vitiated by the fact that there exists a registered sub-morts 
gage over the same property, registration not operatfhg as notice to 
vitiate payments so made: Shahadev v. Shek Papa, 6 Bom. L. R. 837, follow- 
ing,eWilliam v. Sonell, 4 Ves. 389. C 

The mortgagor will be at liberty to set off all moneys paid to the 
mortgagee after the assignment and‘before notice (Jones v. Gibbon, 9 
Ves. 410 ; Banfather’s case, 16 Ch. I 187 » Bickerton v. Walker, 31 Ch. D. 
151, 158; Digon v. Winoh, [1900] 1 Oh. 736, 0. A. ). 

If a policy of insurance is sub-mortgaged, notice should be given both 
to the office and to the grantee of the policy. Where a mortgagee of a policy 
of assurance created an equitable sub-mortgage by deposit, but no notice 
was given either to the office or to the oyiginal mortgagor, it was held 
on the bankruptcy of the original mortgagee, under the old law that the 
sub-mortgage was invalid against the assignees. (Ex parte Wood, 3 M. D. 
& DeG. 315). In such a caye, notice of the sub-mortgage to the original 
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mortgagor would probably have been sufficient “without notice to the 
office. (Holt v. Dewell, 4: Ha. 446). But if notice of the original mortgage 
had been given to the office, them notice of the sub-mortgage to the office 
would have been necessary and Sufficient. (Ex parte Barnett 1 De G. 
194; Thompson v. Tomkins, 2 Dr. & 5. 8). , 

The sub-mortgage, if in writing, should, unless it is equitable, be re- 
gistered ; if not, it could notffect the mortgaged property. It will not 
be inoperative as an assignment of the debt itself, though it will bee 
inoperative as regards the land mortgaged as security for the debt. 
(Sriramuly v. Chinna Venkatasam, I. L. R. 25 Med. 396.) 

As already observed, as a person who takes a sub-mortgage thereby 
permits the mortgage-debt to be appropriated to the discharge from liab- 
lity to him of the mortgagee and his estato, the latter is in a position 
analogous to that of a surety, and the sub-mortgageo cannot prevent the 
original mortgagee .from suing and getting in the debt from his mort- 
gagor, who is in the position of the principal debtor, except upon the 
terms of releasing such mortgagee and his estate from liability. The 
sub-mortgagee can only restrain the action, if any, brought by’ the origin- 
al mortgagee against his mortgagor on the terms of releasing the origin- 
al mortgagee from his personal liability on the sub-mortgage and re- 
storing to him any other security which may have been given. Of course, 
if the debt is got in by the original mortgagee, he is bound to apply it in 
discharge of the sub-morthage; and the sub-mortgagee is entitled to have 
the money to be recovered in the action secured. (Gurney v. Seppings, 
15 L. J. Ch. 385; 2 Ph. 40). 

A mortgagee, after a sub-mortgage of the debt and notice given to 
the debtor, cannot so deal with the debtor as to prejudice the sub-mort- , 
gagee; and if the mortgagor become bankrupt, the sub-mortgagee may 
prove for the wHble original debt, although he cannot receive more than 
his own principal, interest and costs. (Re Burrell, 7 Eq. 399). Where 
ameme ec, however, brings a suit forsale and money is realised and 
brought into Court, a sub-mortgagee has no lien over the fund in Court. 
Where, therefore, certain money®decree-holders of the mortgagee attach 
the money m Oourt and draw he Saye, & sub-mortgagee cannot compel 
them to refund any portion of the said money, though the said decree 
holders attach the money and draw the same even with notice of the sub- 
mortgagee’s claim. (Singaravelu Udayan v. Ramayer, 13 Mad. pJ. R. 
306 ). i l ° | l 

PARTIES TO SUITS. 

Any person coming to the Court for relief should bring before the 
Court all such persons as are necessazy to enable it to do complete justice 
and should so far bind tho rights of all persofis interested in'the subject 


¢ 2 s 


Februgry. 1806 ] JOURNAL , . , Ab 
as to render the discharge of the decree which he claims safe tothe party 
called upon to perform it, by preventing his being sued or molested 
again respecting the same matter ; and should, for this purpose, bring 
before the Court, either as co-plaintiffs “with himself, or as defendants, all 
persons so circumstanced that woless their rights were bound by the judg- 
ment of the Court, they might cause future molestation or inconvenience 
to the pasty against whom the relief is sought. The English practice is 
hus stated in 2 White and Tudor’s Leading Cases in Equity, at page 43: 
“ As a general rule, all persons interested in the equity of redemption, 
and therefore in the proper taking of the account either primarilyas 
the mortgagor or derivatively as the trustee in bankruptcy of the mort- 
gagor, the assignees of the equity of redemption, the devisee and heir of 
the mortgagor and his personal representative, and also all persons in- 
terested in the security primarily as the mortgagee or derivatively as 
his heir, or personal representative or as assignee or deviseo of ethe 
security or debt, are necessary parties to foreclosure and redemption 
actions.” A sub-mortgagee having undoubtedly an interest.in the pro- 
perty compfised in the mortgage, he must be joined as a party to any. 
suit relating to such mortgage under s. 85 of the Transfer of Property 
Act, the rule as to joinder being only subject to the proviso that plaintiff 
has notice of the interest. An interest in the property comprised in a 
mortgage means an interest either in the security or in the equity of 
redemption and would include a floating sechrity on the mortgaged 
property. (Wallace v. Evershed, [1899] 1 Oh. 891). The effect of a mortgage 
' is to transfer to the mortgagee a portion, more or less extensive according 
to the nature of the mortgage, of the rights ofthe mortgagor. It is 
. absolutely clear that a mortgagor is clearly not precluded by the fact 
that he has entered into a contract of mortgage from dealing with the 
interest still remaining in him as freely as he may deaf with any other 
property and that when the mortgagor so transfers in whole or in part 
such* interest, the transferee acquires against the mortgagcesphmttr 
rights to those possessed by the mortgagor so far as they are necessary 
for the enjoyment and preservation of tBe interest transferred to him. 
Thug, if the mortgagee desires to fowecios@the mortgagor or te bring the 
property to sale, a purchaser from the mortgagor or a seeond mortgagee 
is entitled to redeem the first mortgage and thus to protect his own 
rights,in the property mortgaged; and it has been frequently held that 
to render a decree for foreclosure or sale effectual, the mortgagee must 
make subsequent purchasers or incumbrancers parties to the suit, at least 
if he have notice of them or circumstances exist which should have put 
him on enquiry as to the claim by them of an interest in? the mortgaged 
property (I. L. R. 5 Mad. 184), And tho same rule applies where the 
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mortgagee transfers in whole or in part the intétest which he possesses 
in the mortgaged property. To hold otherwise would lead to anomalies ; 
and ‘disastrous results are likely to flow from it. However, if the descent 
of the legal estate has been divert@d, it is only necessary to have before 
the Court the person in whom itis actually vested; and therefore, where 
a mortgagee has devised his mortgage in such a manner as to 
pass not only tĦe money s@cured but the legal estate in the property 
mortgaged, the devisee may foreclose without making the represente 
atives of the original mortgagee a party. And upon the same prin- 
ciple, where a mortgagee in his life-time actually assigns his whole 
interest in the mortgage, even though the assignment be made without 
the privity of the mortgagor, the assignee alone may foreclose without 
bringing the original mortgagee before the Court; and where there have 
been several mesne assignments of the mortgage, the last assignee, 
proyided the legal estate is vested in him, will be sufficient, without its 
being necessary to bring the intermediate assignees before the Court. 
The conveyance, however, must have been absolute, and not by way of 
sub-mortgage; for, if there be several derivative mortgageds, they must 
*all 6&8 made parties to an action of foreclosure by one of them. 

Where a mortgagee, who has a plain redeemable interest makes 
several conveyances upon trust in order to. entangle the affair and to 
render it difficult for a mortgagor or his representatives to redeem, it is 
not necessary that the plaintiff should trace out all the persons who had 
an interest in such trust, to make them parties; the persons having the 
legal estate, however, must be before Oourt; and where a mortgagee in ' 
fee had made a conveyance in strict settlement, the first tenant in tail 
and all these having intermediate estates were held to be necessary, 
parties. 

Where the has been an assignment of a mortgage, even though 
made without the previous authority of the mortgagor, or his declaration 
peedeentuch is due, the assignee is the only necessary party; ard he 
can claim nothing under the assignment but what is actually due as 
between the mortgagor and the mortgagee. Where the mortgagor is a 
party to the assignment as ell, ghen it is in fact a new mortgage 
between the mortgagor and the assignee, and of course, the original 
mortgagee is not a necessary party toa suit for redemption. A mort- 
gagor, however, cannot be bound by any transaction which may take 
‘place between the mortgagee and his assignee without his privity. If, 
therefofe, the mortgagee is in possession before assignment, and has 
received more on account of the rents and profits than the principal and 
interest due upen the mortgage, the mortgagor may make the mortgagee 


& party to an action against the assigneo forsan account of the overplug; 
. e 
® 


February 1906] JOURNAL, 49 

" payment to the latter ofthe sum due to him, not exceeding the gum found 
due to the original mortgagee, and om payment of the residue, if any, of 
what is due to the original mortgagee, both of them shall reconvey to the 
mortgagor. In case of default and foreqosure or dismissal, as the case may 
be, after the computation of the subsequent interest and costs due to the 
derivative or sub-mortgagee, he is ordered to reconvey on payment of 
that amount by the original mortgagee, aad in default of payment, the 

latter is foreclosed. (See Fisher on Mortgages, Sec. 1607; Seton on 
Decrees, 1730-2 ). On tender by a person having a partial interest giving 
a right to redeem, the mortgagee is bound to convey, but the conveyance 
should reserve the equities of the other persons interested (See Pearce v: 
Morris, 5 Oh. 230 ). 


Where there is an express assignment of a submortgage, 1 no quest- ` 
ion as to whether there was an intention to keep alive the sub-mortgage 
can arise. Where, therefore, a sub-mortgage is outstanding, the mort- 
gagor is only entitled to a decree for redemption after paying of the 
amount due under the sub-mortgage and is not entitled to a decree for 
possession sunder s. 264 of the Code of Civil Procedure. (Shourt Anna 
y. Anthoni Muthu & others, 13 Mad. L. J. R. 375). e 


Next, as the sub-mortgagee may be redeemed by the original mort- 
gagor, it follows that the former may foreclose the latter, where that 
relief can be claimed, or where such relief cannot be granted, he may 
obtain an order for sale, and thereby put an erd to the party’s right to 
redeem. For, itis only just and reasonable that whilst the law, on the 
one hand, recognises a right in the original mortgagor to redeem the 
sub-mortgage, it should give the latter, as against the former, the 

, generally correllative right to foreclose or sell; and it has been expressly 
laid down that a sub-mortgagee can ask for a sale of the original 
mortgagor's interest in cases and in circumstances wich would have 
entitled the original mortgagee, on the date of the sub-mortgage, to 
obtain such relief. (Muthu Vijia Raghwnatha Ramachandra Waska 
Mahali Thurat v. Venkatachelam Chetty I. L. R. 20 Mad. 35, which may 
be regarded as the leading Indian case on the subject, all the authori- 
ties being collected and considered). 

In Allahabad, the term “ property”, ‘ad used in the Deeaater of Pro- 
perty Act, has been held to mean an ssa physical object and hot to in- 
clude mere rights relating to physical object ( Mata Din v. Kazim, I. L, 
R. 13 All.43). Following this, *the same Court has held that a second 
mortgagee may not sue for sale of the mortgaged property subjéct to the ' 
prior mortgage; and consistently with “this view, it has been held that 
the sub-mortgagee cannot sue for sale (see Ganga. Prasad v. Cham Lal, 
L L. R. 18 All, 113) and that the original mortgagor is not a necessary 
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party to such a suit. (See Rai y Jatan Rat v. Ragnhit Singh, 2 All. L. J. 
R. 126). This view cannot be suppoy ted and has been expressly dissented 
from,by the Madras High Court in I. L. IR. 20 Mad, 35. Even in Allaha- 
bad, it has been recently held that, a sub-mort Agee may redeem a morg- 
gage prior in date to that under whieh he himself claims. ( Ramsubhag 
Misra v. Nar singh, 2 All. L. Jli (162 ), thee Court observing that section 
91 of the Transfgr of Property| iat i is not confined. to persons who have 
an interest in the property. that i is the' actual, physical objedt, but ex“ 


tends also to persons having a ny i interest in the right to redeem the pro-° 


perty. By the same case, the Oourt also; overruled the dictum in Misri 
Laby. Abdul Azis Khan, 21 A.|W.IN. 153, that | a sub-mortgagee acquires 
no interest in or charge upon the moridaned., property. Allowing a sub- 
- mortgagee to sue the original mortgagor would not be productive of 
any inconyenience at all to litigants ; on thd. other hand, a final end 
could be made of the controversy’; and such ia course would also 
prevent multiplicity of suits ‘and . the possibility, of conflicting 
decisions being pronounced in! respect of the same matter, since at all 
events, the accounts between thel original | mortgagor and the original 
mortgagee on the one hand ani ta latter and the. sub-mortgagee on the 
other, would be taken once for lljand the respective claims of all the 
parties adjusted and settled atj he same. ‘time. | | 

A sub-mortgagee for valuable. consideration and without notico and 
in possession ofthe mortgaged ‘broperty for twelve years and upwards ace 
quires by prescription a rightjto be redeemed by the original mortgagor 
on payment of the amount due to. him in respect of the sub-mortgage in 
his favor irrespective of tlie amount that may 'be'due by the original 
mortgagor en the mortgage executed by him. AE In Manavikraman Ettan 
Thamburan v. Ammu, I. L. Ri 24 Mad. 4'71, Tp. 'B.,, A mortgaged certain ° 
lands to B for Rg, 750 in 1864. |In 1881, B mortgaged the same lands to C 
for Rs. 5,000. C enjoyed posse Bion of the said lands fora period exceed- 
ing twelve years from the dat bf; his mortgagó:, A'then instituted a sult 
for redemption; both the low eri Courts gave a decree for redemption on 
deposit of Rs. 750, the amount d dng, on the original mortgage. But, the 
High Court, on appeal, held that! A was bound! to. redeem O’s mortgage 
before, he Sold recover possessfonsof the proper ty on the ground that O’s 
mortgage, which, but for the lary of limitation would*have been invalid 
against A, had become good byl O's possession for over twelve years, the 
property having been “purchased ” from @ mortgagee, within the méaning 
of Art. 184 of Schedele II to thalLimitation Aci. 

A mortgage for an entire gami is from its purpose indivisible; and 
the right to treat the mortgagè; as one and indivisible | is an equity which 
nmay be claimed by eithe moftgager or mor igageo or those acquiring 
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through either a partil interest in the subject. A division: of such a 
mortgage, borrowing the language ‘of a text-writer, is conceivable in 
theory and may be carried out in practice. But in order that a mortgage 
niay fully attain its end of securing s#tisfaction of the eutire obligation 
in the rank and with the efficacy which the law or the will of the parties 
determined, it is essential that it should not suffer any disintegration. 
( Kelleheg on Mortgage in Civil Law, pp. 11°12 ). This eharacter of indi- 
evisiblity exists not only with reference to the mortgagee, who may gene- 
rally be more benefitted thereby, but also with reference to the mort- 
gagor. And save as a matter of special arrangement and bargain 
entered into between all the persons interested, neither the mortgafor 
nor persons acquiring through either a partial interest in the subject, 
` can, under the mortgage, get relief except in consonance with the prin- 
ciple of indivisibility referred to. (Per Subramania Aiyar J. in Hutha- 
sanan Nambudri v. Parameswaran Nambudri, I. L. R. 22 Mad. 209). See 
also Hall v. Reward, L. R. 32 Ch. D. 430; Pearce v. Morris, L. R. 5 Ch. 227; 
Konna Panikar v. Karunakara, I. L. R. 16 Mad. 328: and Norendar 
Narayan Singh v. Dwarka Lal Mundur, L. R. 5. I. A. 18, at p. 27. 

As observed by the Privy Council in Raja Kishan Datt Ram v. Raja. 
Mumtaz Ali Khan (I. L. R. 5 Cal. 198 ), most acquisitions by a mortgagor 
enure for the benefit of the mortgagee, increasing thereby the value of 
his security; and on the other hand, many acquisitions by the mortgagee 
are in like manner treated as accretions to the mortgaged property or 
substitutions for it, and therefore subject to redemption. (See ss. 63 
and 70 of the Transfer of Property Act). The same rule applies to the 
sub-mortgagees as well. Where a mortgagee mortgages his mortgage 
rights and afterwards acquires from his mortgagor the equity.of redemp- 

‘tion in the mortgaged property, such acquisition will enure for the bene- 

fit of the sub-mortgagee, or mortgagee of the mortgage interest, and 
he will be entitled to sue for sale of the property in the same way as if 
the proprietary interest had been mortgaged to him from the first, 
( Ajudhia Prasad v. Man Singh, I. L. R. 25 All. 46). 

Where the mortgaged property is, without the mortgagee’s assent, 
transmuted into another form, the right attaches to the propgrty in the 
new form. His security is not destroyed by the transmutation. (See By- 
math v. Ramoodeen,” L. R. 11. A. 106) Similiarly, where a méttgagee 
assigns his security and the mortgage is redeemed, the assignee will be 
entitled to the redemption-money to the extent of his intorest. Thus,» 
where a field which was held in mortgage by a Hindufé&mily was assigned 
to a widow for her maintenance, she wag held entitled tothe redemp- 
tion-money in the same way in which she was entitled ¢ the field, i. e. 
the income for her life. (@gmbhirmtd v. Hamirmrl, I. L. R. 21°Bom. 74:7) 
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e SUB-MORIGAGED l, BANKRUPTCY PROCEEDINGS. 

If the mortgagor become banktupt, the sub-mortgagee can prove for 
the whole original debt, although: he cannot receive more than his own 
principal, interest and costs. Hf.thè original mortgage-debt i is secured By 
an estate in land, the A lof reputed pwnershi p does not apply; and 
on thesame ground, the pr fority of chargo of the sub-mortgagee 
would not be aff€cted by want _of notice. (Jones. v. Gibbons, %Vos. 407: 
Ex parte Mackay,1 M. D. & D. 550) ° 

df a mortgagee who has made a sub- mortgage. ‘become bankrupt, the 
sub-mortgagee may obtain a salo of the bankrupt’s ‘interest in the. origi- 
nal security. (Ex parte Fletcher} 1 J D, & C, 318 ; and Ea parte Powell, De G 
435; Ke parte Smith, 2 M. D. & D. 587) If there is any doubt as to the 
nature or amount of the bankrupts interest under the original mortgage, 
this ought to be ascertained before a sale is dir ected (He parte Bignold 3 
M&A. 706; Ex parte Mackay, | | D. & D. 550), though leave will be given 
to enter a claim for the full amount due to the sub-mortgagee pending the 
enquiry. If, after the sub-mortgage, the original mortgagee purchases the 
equity of redemption, and thell trustee rejects it, the sub-momgagee may 
*inclutle it in his sale and the trustee will be bound to convey it to the 
purchaser (Ew parte Hodgson, Y G. & J. 12; Ev parte Baron, 2 D. & ©. 181; 
Ex parte Barnes, 3 Deac. 223; 3 Mi | & A. 497 ; He parte Tufnell, 1 M&A. 
620; 4 D. & C. 29). f 

If a mortgagee devise the or egal ata al bequeath a sum of 
money to his executors tow: ardt paying off a sub -mortgage created by him, 
that sum will belong to thel devisee, though the mortgaged estate 
be foreclosed by the sub- mortgaged after the mortgagee’ s decease. (Lock- 
hart v. Handy, 9 Beav. 379 ; and'ses Turner v. Hudson, 10 Beay. 222). And | 
this will apply equally to at a devise and bequest by the mortgagor. 


(Coote, p. 868) * 





titled to his costs of suit i i ep. l the same added to the iaorivase: 
money. Ifthe sub-mortgage, hotvever, i is after:decree, the mortgagor is 
not liable to pay costs. (Culesev. Forrest, 10 Beav. . 552 ; James v. Parding, 
24 L. J..Oh. 729; 3 W. R. 414.) So also, where the mortgagor has been 
punctually paying his inter est he ; is. not liable. to; costs. (Re sn Le 


22 Beav. 201). See Seton on Deorbes, y p iij, pl 1956, 


-r — inpraat 
a, at rea =——" x! TES. 
r 


erana 
-_ —— 

ma S 

“ = 

wom 

“ 








® 
$: 


Tte rel ll, 
= —— a 
ig 
oa - 
-v - -. wey = 
a pm = Pi Pree 
© é e 
+ 
Pr s 
ia m n 
a 
. 


= 
i 
t 


j: 
chs 
| 


ana 


ME MA a t a a n 
A a= Yee 


February 1906) JOURNAL. , . 58 


RECENT ENGLISH CASES,’ 


o Mortaage—Morigages keeping glive paid off mortgage against 
subsequent imoumbrancers. The principle established by Otter v. Lord, 
Vaus, (1856) 2 K. & J. 650, 6575 6 D. M. & G. 638, 643—that a mortgagor 
who pays off an incumbrance created by himself cannot, set it up against 
2 subseqvfent incumbrancer or creditor—applies equally to a case where 
“an existing incumbrancer or creditor ranks pari passu with the 
incumbrancer paid off. In re W. TASKER & Sons Lrp. (1905, 2 Oh. 587.) 

NEGLIGENCE—Boarding-touse keeper—Goods of guest—Theft by án- 
mate. The plaintiffs beoame boarders in a boarding-house kept by the de- 
fendant. They informed the defendant’s manager that they had property 
which they wished to keep under lock and key, and asked for a key of 
their bedroom door. They were told by the manager that a second key ~ 
could not be supplied, that they must not remove the key from the leck, 
as it was required for the purpose of giving the servants access to the 
room, and that the room would be quite safe as the people in the house 
were all known. On a subsequent occasion the plaintiffs again begame 
boarders in the defendant’s boarding-house, and occupied the same bed- 
room, in which a chest of drawers had in the meantime been placed. 
They asked the manager for a key of the chest of drawers, but none was 
supplied. The female plaintiff having left some jewellery in a locked 
hand-bag in one of the drawers, it was stolen by another inmate of 
the house, who had been* admitted as a boarder without references, 
or introduction, or inquiry concerning him, and who turned out to 
have been previously convicted of theft. In an action by the plaintiffs 
‘against the defendant for the loss of the jewelllery :—Held; by Collins 
M.R. and Mathew L. J., that there was a duty on the part of a boarding 
house keeper to take reasonable care for the safety of property brought 
by a guest into his house, and evidence for the jury of a breach of that 
duty. Held, by Romer L. J., that there was a duty on the part of a 
boarding-house keeper to carry on his business with reasonable care, 
having regard to the nature and normal conduct of the business, as 
known to the guest, or as represenfedéo the guest by him, afid evidence 
of a breach of that duty whereby the plaintiffs’ property was lost. SCAR- 
BOROUGH v. CosaRove. (1905, 2 K. B. 805.) 


Trespass— Right of way—Londowner uninjured —Disoretion to refuse 
injunction. The Court may refuse to grant an irmjunction toerestrain , 
persons from trespassing on land if the landowner is not injured thereby. 
The plaintiff bought land on an unfrequented part of, the coast, and 
stopped up several paths which the defendants asserted were public 
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highways. The defendants removed the obatfuctions placed by the 
plaintiff, and he brought an action against thom for an injunction to 
restrain them from trespassing} on, his land. The Attorney-General was 
not a party to the action :— ell as ‘between the plaintiff and the 
defendants, that there were no ublic rights of | way; that the plaintiff 
was entitled to a declaration ea effect, andl dhe defendants must pay 
nominal damages; but that Majmok as the plaintif was nq, in the 
present state of the neighbourh ood injured by the public use of the waye 
in question, no Injunction ought: it0 be: ponte BEHRENS v. RICHARSD 
1905, 2 Ch. 614). | 
Company—Limited liabi iDity Company forhied for purpose of trading 
in Foreign country—Personal liabiity of shareholders under the Foreign 
law—Oonflict of laws. An En gligh ¢ company, incorporated under the Joint 
Stock Companies Acts aga li mited company, was, formed for the purpose 
of acquiring and working minegiin: (amongst other countries) the United 
States of America, and by the a iticles of association the directors were 
empowered to do all things necessary to comply, with the requirements of 
the law of any country where the [company might carry on business. The 
wompåny acquired and worked minės in the State of California, and for 
the purposes of those mines pu rchased from the plaintiffs, manufacturers 
in California, cortain machinery, By the law of California every share- 
holder of a company, whether incorporated in Galifornia or elsewhere, 
trading within that State is personally lisble for such proportion of the 
company’s debts as the amount of his shares bears to the whole of the 
subscribed capital of the company, “The company having become ihsol- 
vent, the plaintiffs sued the dofendant, a shareholder'of the company, in 
this country for his proportion ofthe price of theimachinery :— Held, that 
the defendant did not by becoming i a member of ithe ‘company upon the 
terms of the memorandum and articlés of association authorize the direct- 
ors to pledge his personal credit [fox the price of, the goods supplied, and 
that,in the absence of express authority on his part, the action could not 
be maintained againsthim. Risdon [ron a Locomotive Works v. Furness 
(1906, 1 K. B. 49). ‘en | je 
CONTEMPT OF Court. Publ ‘gation atig seniding to prejudice Jair trial— 
Contempt of inferior cowri— Juris diction of King’ 8 Bench Division to 
attach for. The King’s Bench Diyision has powe r tò punish by attach- 
ment contempts of inferior Courts. Where, a pef fson having been charg- 
‘ed at the petty sessions with an indictable offenco pene either at the 
assizes ®r at quart®r sessions. matter is published: in' a newspaper tend- 
‘ing to interfere with the fair till: of the charge, the King’s Bench Divi- . 
sion has jurisdigtion to attach éhe publisher of sich matter for contempt 
of Court, Notwithstanding that at the time'of ee it is uncer- 
o oh J. . ` z 
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tain whether the person eharged, if committed at all, will be committed to 
the assizesor to the quarter sessions. ® King v. Davies (1906, 1K.B. 32). 
WiL.— Gift “to be equally divided between the children of A. and B.”— 
VAU—Construction. Testatrix directed one moiety of the proceeds of 
sale of her real estate “to be equally divided between the children of F 
W. and J. W. or their heirs.” F? W. and J. W., were nephews of the testa- 
- trix. F. W. had six children living at the death of the testatrix. For 
five years “previous to the date of the will he had not lived with his fami- 
ly. J. W. had two children living at the death of the testatrix:— 
Held, that the gift was to J. W. and the children of F. W., and that 
the division must be into moieties, one going to J. W. and the other to 
the children of F. W. In re Wallran. Milner v. Walbran (1906, 1 Ch. 64). 


GLEANINGS. 





The first law case. 

H E Bible,has been studied almost exclusively by theologians and 
rarely by lawyers,” says David Werner Amram, a member of, the 
Philadelphia bar, in a volume named “ Leading Cases of the Bible,” where 
he attempts to give the legal aspects of the Bible records. This field, he 
declares, has hitherto been practically ignored; but an attention to it 
will give much information concerning the development of courts of law 
and their procedure. In dealing with the story of Adam and Eve the. 
author starts with the assumption of its unhistorical character, but lays 
stress upon the suggestions of legal procedure and substantive law, reflect- 
ing, as he avers, “the views of the people among whom the legend was 
current and by whom it was finally reduced to writing.” In‘this case, 
he says, we see the patriarch exercising his power and aythority in con- 
ducting a judicial investigation. “His method of examination is capri- 
cious, and in inflicting punishment he does not hesitate to modify the 
law which he himself has laid down, for in the early patriarchal society, 
as in ancient Rome, the law of the family yas the will of the patriarch.” 

In his exposition of the case the author saye: 

“The first question to'be determified iss what crime was committed 
and what was the rel&tive degree of guilt of the three offenders? Since 
the command not to eat of the tree had been given to Adam alone, he, 
strictly*speaking, was the only lawbreaker. The woman, although her 
talk with the serpent implies that she also was bound to obey his com- 
mand, was, strictly speaking, merely an atcessory before the fact. The 
serpent was only morally responsible and, as its only faul{ was in induc- 
ing Eve to eat of the tree, it was legally guilty of no offence #t all. Ife 
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Eve had yot induced Adam to] do the same, no’ erime would have been ` 
committed; so that the ser pent’s action is seen to have been merely the 
remote cause of Adam’s breach, of the law.” : 


Such nice distinctions, hdjrevėr, did not exist i in the state of society 
and the system of jurisprudente reflected by the story the author points 
out. God tries the case in the 3 manner of the oriental tribal chieftain, 
“and the persos representéd by, Adam, Eve, and the serpent gare mem- 
bers of his family or tribe whose conduct is under investigation by him.’, 
Theauthor thus comments upon the manner of the investigation : 


“The principal offender, fA däm, i 18 brouglit before his judge and is 
immediately subjected tu a crgss-examination: ‘whoreby he is compelled to 
criminate himself. The vory question, ‘Hast thou eaten of the tree 
whereof I commanded thce that thou shouldst not eat?” was intended to 
elicit confession, for when Adamconfronted his judge he showed obvious 
signs of guilt. Thelegend states that after Adam and Eve had trans- 
gressed, their eyes were opened. and they knew that they were naked. 


This is the belated wisdom of the oo after the crime has been 
i è 
[i . 


“Adam admitted his guilt, but da subtly and boldly, ‘The 
woman whom thou gavest to be with me, she gave me of the tree and I did 
eat.’ He thus indirectly charges God Himself with being responsible for 
the crime in having placed the tempter by his side in the form of a 
woman whom He had given niih to be his wife; and it may be that this fact 
was considered by the judge ‘subsequently i in passing sentence, for it will 
be remembered that, although the punishment for Adam’s transgression 
was to have been death, there evidently were mitigating circumstances 
which, in the mind of the judge, warranted a lesser punishment.” 

In considgring the sentences passed upon the offenders, the author 
points out that the serpent, being condenined unheard, has the same 
status as the slave in the patriarchal household, and, though the least 
offender, receives the greatest punishment, ‘since its moral obliquity 
gets in motion the series of. ae which resulted inthe breach of the 
law.” He continues: I 

“The "offence of the soi pèntewds a species of - seduction. which made 
it possible for Eve to becom me ` ‘an accessory, to’ Adam’s crime, and its 
punishment was clearly excessive. Although it had been more subtle than 


‘any beast of the field and had been permitted to hold free intércourse 


with its human companions; it’ was now degraded below every beast of 
the field, condemned to cray | Dn its belly, ‘eat dust and be in a state of 
perpetual warfare with the human species.: Thus for some trivial offence 
*the housé slave of the patriarch “might ‘be degraded below the most 
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menial slave of the field. The punishigent of Eve was likewise éxcessive ; 
her solicitude for her husband led her, unselfishly enough, to want him 
tq participate in the enjoyment of her new-found pleasure. Adam was 
legally and morally the real offender. ” The command had been laid upon 
him directly, and he broke ibin yielding most weakly to temptation. 
Yet, in spite of this, the woman, who had been his equal, was now made 
hig subordinate. ‘Thy desire shall be to thy husband, and he shall rule 
ver thee.’ The real offender was by this decree elevated above the 
comparatively innocent cause of his crime.... ° 

“According to the original commandment, the punishment for Adam’s 
transgression was death; ‘for in the day that thou eatest thereof thou 
shalt surely die.’ Yet in sentencing Adam the law was not strictly ap- 
plied, for, instead of being condemned to death, he was condemned to 
work for a living, and it seems that part of the wisdom of the serpent con- 
sisted in its ability to anticipate this, for when the woman told the ser- 
pent that God had said, ‘Ye shall not eat of it, neither shall ye touch it, 
lest ye die, the serpent answered her saying, ‘Ye shall not surely die,’ 
It may be that the influence of Eve was considered a mitigating cirgum-, 
stance. This sentence is the archtype of the abolition of capital punish- 
ment and the substitution of life imprisonment at hard labour.” 

The author, counting this story as “an ancient fable told by primi- 
tive herdsmen far back in the dawn of history,” estimates it as highly 
interesting to the lawyer, “because it reflects ideas of law and justice 
in an early period of the development of the Jewish race, whose institu- 
tions have profoundly affected the law and ethics of civilized society.”— 


Exchange. 


The humaninterest of the law? 
T has been the custom of many persons, and in particular of play 

Wrights and novelists, from very ancient times, to represent the prac- 
tice of the law as a dry and dreary occupation, and to look upon the law- 
yer as & person devoid of human feelings*ind sympathies, with no concern 
but to make a living out of the quamrelg ob his neighbours. This idea is, 
I trust, dying out, bat it is by no means dead. Possibly we lawyers our-: 
selves are partly responsible for its continuance. But I hope the younger 
generation will do much to destroy any such ignoble view. Remember 
this, and keep it firmly in mind, that if you regarg the law ag a mere 
means of making a living, you will find jit a mean and sordid occupation 
„that will never repay the expenditure of time and trouble that must be 
spent upon it. Rightly regarded, both the study and thé pracġice of the 
law are of intense interest.e The lawyer may say—perhaps more truly 
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than any. other man—WNihil heath ! nia me di puto. No part of human 
affairs, indeed, is foreign to him. The physician cares for men’s bodies; 
the minister of religion cares fOr their gouls; but all the relations of man 
to man are the subject of the lawyer's 8 art, the: material on which he h&s 
[i i, 
to exercise his skill and knowledge. : pi 
The family relations, husband and, wife, parent and child, and all 
the numerous rejations in whieh persons stand’ to one another either by 
blood or marriage; the relation of guardian and ward, trustee and cestuy 
que trust, solicitor and clicnt, principal and agent, the relation of part- 
ners to one another, that of ‘eighbours occupy ing adjoining estates or 
houses; even the doctrines of contending churches (as we have recently 
seen ) may come to be considered’ ‘and adjudicated upon by a tribunal of 
lawyers. All those relationships: may, and indeed ‘do, give rise to quest- 
ions which require the aid ofithe lawyer to adjust, and for such adjust- 
ment there is required not merely a knowledge of law, such as can be 
acquired from books, but a wide ' and’ sympathetic experience of human 
nature, and of the springs of human actions.’ Outofthem arise many 
dramas, some tragic, some comio, ‘some i it may be, almost fargical. 
ef am not speaking only oft the cases which appear in the newspapers 
with startling headlines. and which form a nine days’ wonder but the 
ordinary cases that come under ¢ one’s notico in every-day practice. Take 
afew examples. Think for alinoment of what lies beneath an ordinary 
probate suit, a contest perhaps over the will of some man who has lived 
for years with greedy relatives|about him, each striving to get the lion’s 
share for himself or herselfji'such as. Dickens pictured in “ Martin 
Chuzzlewit ;” perhaps at last lall of them defeated by a “charitable ” 
bequest, which rouses anything|but charitable | ‘feelings in disappointed 
breasts. And this suggests tp the careful observer that wills forma 
most interestigg and curiougi subject of study. I do not mean the con- 
struction of wills, which, to say jthe truth, is generally rather dull, 
“Jarman on Wills” is one of the dreariest of! books. But wills throw a 
curious light on human character; So many people are anxious to con- 
trol their property after they have left ‘this world, and to manage the 
affairs of their children and even’ ‘their grandchildren. I have keard an 
experienced chancery practifi Homer® express the opinion that few men 
ought te be allowed to make wills) and no women. This isan exaggerat- 
ed view, but true it is that persons reputed tobe of ordinary sense fre- 
. quently display extraordinary, edcenteicity in their testamentary disa 
positions. Perhaps the testator feels that before his folly is discovered 
he will be beyond the reach of ‘scriticism., 
I have for some time thought that it Is somewhat of a defect in- 
English law that no limit is seb to the caprice, of testators, and that a 
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‘man may, if he choose,in a fit of anger or from perverseness or mere 
whim, leave any member of his family destitute. There is much to be 
said for the system under which the power of a man to leave his property 
away from hisfamily is limited. E 

Probably most persons, if asked whether any human interest or 
romance could be found in Chancery, would without hesitation answer 
in the negative. But they would be much, mistaken. | Chancery prac- 
tice offers*very much of human interest. As I said before, it may involve 
Almost all the relations in which human beings stand to one another. 
It begins, indeed, at a very early age—with the guardianship of infants. 
A chancery judge has to look after a very large family, both of sons and 
daughters, and a great deal of trouble they give him sometimes. He has 
to select guardians for them, to decide what schools they are tobe sent 
to; he has to perform the delicate task of determining whether a proposed 
marriage is suitable or not, and (whatis perhaps even more troublesome) 
sometimes to decide in what religion they are to be brought up. Frem 
the point of view that we are considering, one of the most interesting 
branches of chancery jurisprudence is that which embraces the cases 


which are classed under the name of “undue influence.” These cases ofien . 


involve very interesting psychological problems as to the influence or 
control that one mind has over another, and the Court in dealing with 
such cases acts rather as a Court of conscience than as a Court of law. 


The barrister does not come into the same intimate connection with 
the human aspect of the law as the solicitor does. It is rather like the 
difference between reading a novel and seeing the same story on the 
stage in the form of a drama. It is the solicitor, of course, who has to 
interview the client personally, who has to calm down his excitement 
and induce him to take a reasonable view of his rights and duties; and 
it is his function to explain to the defeated client why it is that, though 
his case is so obviously righteous, yet the judge has perversely taken 
the contrary view. When the client is a lady the difficulty is, I appre- 
hend, much increased. It has always occurred to me that this is the 
most unpleasant part of a solicitor’s duty. The barrister (as I said) does 
not come into such intimate contact with the personal element in acase; 
when the facts are written down by % law® stationer on brief paper it 
requires rather more imagination to put oneself in the place of the client, 
the matter bécomes to some extent impersonal. 

As a rule, counsel is not easked to advise clients what they. 
ought to do, but what their rights or duties are if taken acgording 
to the strict letter of the law. Though, of eourse, the barrister finds cases 
where he feels that he must tell a client plainly what he ought to do 
independently of legal rights, this is comparatively rare; as e genergl 
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rule, by the time a case comes in to} Court, matters have got beyond that . . 


stage; theclient will say to couplsél, m more or leas ‘politely, that his only 
business is to fight the case and! not to offer advice ‘on moral obligations. 
The solicitor in this respect is unde Ia more serious responsibility than 
counsel. He generally comes into, y the matter at a stage whore a word of 
judicious counsel will have weight, The. power of a solicitor in this 
respect can hardly be exaggere ed. On! his conduct frequently depends 
the question whether a client will, lact on a just and reasonable view of 
his rights or adopt a hostile andl unbending position. which may cause 
endřess trouble and expense ib oth’ to himself and his opponent. The 
character of the solicitor is reflected i in the client, and no doubt this is 
the reason why one finds in prpetice that some solicitors generally have 
reasonable clients, who take affair view of their rights, and are willing 
to give and take, while others Almiost' invariably have the misfortune to 
have unreasonable and obstinate clients. 

- The witnesses called in courts of justice form another most interest- | 
ing opportunity for the study of character. Coming as of course they do - 
from every part, from every clldss. in life, of bothisexes and of almost | 


every age, they necessarily affdrdy infinite variety. Perhaps one of the 





@ 
most picturesque incidents of he: ‘kind occurred i ina recent case where | 


a Chinese mandarin of high r@nk‘appeared as, a witness in an English 
court of justice. The contrast | of East and West was strikingly exempli- 
fied. The mandarin was asked whether he had had certain business inter- ` 
views during a particula period. He replied, “No.” ‘After further pressure | 
he said he could not remember thein at all, as he was then doing a hundred 
days mourning for his moret The interpreter, who was very familiar 
with Chinese customs, said he.was quite sure ithe witness would never 
admit thatehe remembers thosd, interviews, because it was the etiquette 
in China not to have the fain teat recollection’ of anything that occurs 
during the perféd of mourning: 'The mere lawyer i is apt to regard all 
witnesses simply as “ witnesses but the man who really cares for his 
work will study their differences, their strong points and their aveak 
points, their prejudices and their idiosyncrasies. The judicious solici- 
tor will take the trouble to find eut these things, but it is curious how sel- 
dom it is thought worth while, o BY any sai Sa: information to counsel 
on these points. |r: z 4 

Judges and counsel, of co reo, hax to form very rapid judgments as 
to character, and on very scanty: ‘materials. Yet, how much may gepend 


‘on a prompt and | accurate diaghosis* of cha. ‘acter. The most serious 


responsibility, of ‘course, in this matter, rests upon the judges, and a 

sound judgment of character 18, one of the most valuable qualities in a 

judge. The responsibility on, douhsel, though | less obvious, is still serious 
ey 
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' enough. He has graduglly to feel his way to a true understanding of the 
witness’ character before finally deciding on his line of action, and has 
also to endeavour to know how far the judge’s view coincides with his own, 
Kor example, no more fatal mistake can be made than treating a witness 
as dishonest when the judge considers him straightforward and truthful, 
This observation applies perhaps even more strongly when the tribunal 
isa jury. The study of juries is one on which my very small experience 
hardly efititles me to offer an opinion. This much, however, one may 

*safely say, that the study of the jury is not the least important study, and 
is beset by this peculiar difficulty: that you have to judge entirety by 
appearances, and have (generally speaking) no words or tones to hglp 
you. A judge generally indicates his view in words, but with a juryman 
you have to ascertain his views by the expression of his countenance and 
some slight (perhaps almost imperceptible) movements indicating appro- 
val or disapproval. 

I wished to call attention to the wide and varied opportani- 
ties that the law gives for the study of human character. The 
proper study of mankind is man. It may be said that the phases of 
character that one comes across in this way are not the most pleasing or 
attractive. There is some truth in this, and for a very obvious reason. 
Litigation mostly arises from the follies or vices of mankind. If everyone 
were perfectly wise and entirely honest there would be little litigation, 
and the practice of the law would be reduced to conveyancing. Perhaps 
the greatest number of law-suits arise from stupidity; next to that, I 
dare say, among the causes of law-suits comes misunderstanding: and, 
thirdly, perhaps avarice. 

But though one may in the practice of the law see somewhat more of 
the bador weak side of human character, one sees also a great deal of the 
good and generous and unselfish; and even follies and weaknesses, if 
rightly viewed, will excite kindliness and sympatRy rather than 
cynicism. In proof of this, many of the kindliest men are men who have 
had uch to do with crime—such as judges who have had long experience 
of Crown courts, police magistrates, and so forth. Do not imagine that 
cynicism and general distrust of men irflicate a knowledge of the world; 
they indicate a very shallow and partial experience, and unfit a man for 
taking a just view of life almost more than undue credulity.—Egchange. 


Oircumstaftial Evidence, 
DENTIFICATION from photograph is far from being an exact “science. 
Three pawnbrokers separately pointed out a man in a group picture 
a3 the person who gold them jewels stolén from Jamese J, Higginson’s 
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house in New York. This man yas a tutor in thie family and he sailed 
suddenly for Europe with his mothier and sister’ about the time the theft 
was discovered. , The police considered that they, had a sufficiently clear 
case against him, and upon their instructions hè was arresteddimmé@ 
diately upon disembarking. When no! additional evidence could be 
found he was released. It hal since déveloped that the burglary was 
committed by aeyoung mar, aid. tò be an inmate of the Concord 
reformatory, who bears a str iking i resemblance to ths Higginson tutor. 

The circumstantial evidence, was all against the young ingtructor— 
his sudden trip abroad when hej was not supposed to have the means to 
make .it, and the positive idel tification of his photograph by three 
diferent persons; As such evidence. 18, commonly’ accepted, the police 
were justified in causing his arfi; bnt their ase was balked by the 
failure to find further proof of guilt, land aguas. the hypothesis was the 
good reputation of the tutor and the confidence he has always enjoyed. 

° Suppose this had been a case ofl murder instead of burglary, and the 
police had subsequently secured a no other inform ation then that whieh 
around the prisoner would be g 
in police parlance is termed the k third degree” he would epee make 
anumber of contradictory und|jdamaging statements. On the whole, 
the District Attorney would consider that he [had an even chance of 
sending the prisoner to the cl ecttic. chair. It is because the actual facts 
so frequently upset the inductive logic of the best detectives that juries 
hesitate more and more to cony ict in murder lcase on circumstantial 
evidence. But how many murden cases are there i in which the evidence 





igs more than circumstantial ?--J! g: H. | 
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The Philosophy of Proof. By J. R. Hoon. Tonnon: ‘George Routledge and 
Sons, Limited. 1905. Demi re o. Pages xiv and 496. 


EvrpENcE forms the sum and isibstance of every judicial trial. The 
accepted modes in which it & i d a pucry case has been the theme 
of manys a learned writer ; chiff among whom ` are Taylor and Best in 
England, and Ameer Ali and Wood: Offe in! India: These are, however, 
practical treatises on the positivi jor of evidence! There existed nő work 
which tgeated the sabject from a philosophic point í of yiew. To Mr. Gulson 
belongs the credit of supplying tits Omission, by producing & treatise on 
the philosophy of proof, which geal : f: chiefly with principles and touches 
upon the mules of positive law only 50, far as oy are affected by and serve 
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to illustrate those principles. “Many years ago,” remarks the author, 
“when I first approached the study of judicial evidence through the medium 
of Mr. Best’s valuable work, I detected, as I thought, a screw loose in the 
fommonly accepted theory of legal pfoof.; in other words, I discovered 
what I believed to be a serioys flaw more particularly in the doctrines 
relating to real evidence, engendering fallacies which permeated and 
obscured the whole system, and tended to Hamper and dbstruct the actual 
ə practice—fallacies which even Bentham had done little or nothing to 
refute or dispel.” The author accordingly devotes the first part ef his 
book to a discussion of the subject of evidence as far as possible without 
reference to any rules of positive law by which its reception in Courts of 
justice may be regulated; in other words, to philosophy of evidence pure 
and simple. The second part treats of judicial evidence, particularly as 
exemplified in the procedure of the English common law tribunals, and 
ascertains the relation in which the rules of the English law of evidence 
stand towards the natural principles traced out in the preceding book. 
The limits of this review prevent us from entering into the spirit of the 
learned author’s views on various points in the law of evidence ; for that 
we refer the reader to the interesting pages of his book. The Suthot 
agrees with Best that the English law of judicial evidence may fearlessly 
challenge comparison with that of any other nation in the world: and 
this A it owes to nothing so much as toa rigid and inflexible 
observance of the rule that is embodied in th8 maxim, ‘in judicio non 
creditur nist juratis.” Notwithstanding this, the great danger which ap- 
pears to him to menace the integrity of the English system of judicial 
evidence in the present day, is the growing disposition to admit hearsay 
in various forms, especially when created under responsibility, and dis- 
guised in the shape of public documents, official registers and legalised 
copies of original writings, or clothed with the authorit of res judicata. 
And in spite of the censure which the learned writer has passed upon 
certain of the abstract principles of the positivelaw of evidence, he finds 
himself driven to the conviction that the practice at least .is such as to 
command respect; and the whole system only requires a more correct 
apprehension of the theory to render it ag perfect as any huntan institu- 
tion of so complicated a character can ‘expect to become. 





Index of Cases Judicially noticeds 1811-1904. Second Edition. By P. E. 
NAMBYAR, B. A., of the Inner Temple, Barrister-St-Law. Oaecurra: 
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byar’s book. The present edition, aiaa ea reported down to the 


end of the year, 1904, in the Indian ‘Law Reports, all the four series, Law 
| Reports, Indian Appeals ; Calcutta „Weekly Notes ; ; ‘Bombay Law Repor¢- 
er ; Madras Law Journal and Allahabad Law Journal. It is needless to 
say that this book has become Bn ` indispemable ‘work of reference to the 
ie are glad to! fud that the book has 
{new édition has’ been called for with- 

in five years of the first editioni! We! wish ail success to the second? 
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- Quéstions set at the LL. B. Exambindtion of the University of Bombay from 


| 1899 to 1904, with aha G. , QAJIWÄ LLA, M. A. AHMEDABAD: 

| Jolly Printing Works, 190 Roy’ 8vo. Pages xvi and 625 Price Rs. 5. 

' Tus publication aims at: (etg answers to questions set >at the 
second examination of the Deg. T of ' ‘Bachelor! of: ‘Laws, held by the Uni- 
versity of Bombay from 1899 to 1904. The answers are very full and 
embody referénces to recent cakes! wherever possible, The book will, we 
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The Bombay Hereditary Offices Het Bom. Act TI! of 1874). By D. Q. KHAN- 
DEKAR and G. M. VarpyalfPoona : |The Law Publishing Press. 1906. 


Roy. 8yo. Pages iv, 200 and xxvi. Price Re, Be 

WE fail to understand thdl-rdiison Q etre of: this publication. It sets 
out no doubt the full text of the Act ; and this; is about the only portion of 
the book which is done very well: The comments are divided into Govern- 
ment rules,standing orders and decisions. ‘Tho first two divisions are, 
and they cannot be any thing | ore than, a réproduction of the literature 
existing heretefore. But in the third division, viż. of decisions, one 
would expect to find some arrangement. | The rulings are, however, 
huddled up somewhat in the aghion of a digests though this is partly 
compensated for by the inde Which is is rather full. 
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at limits and in respect of what persons and property they may be < 
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"exercised, is a subject upon which no attempt has, so f 


ar asthe present 
> writer is aware, been yet made by the jurists of any English spea kin K 
country at a clear definition. And yet it is manifest that the subjecta 
*emiitently one in which the lawyers and the laymen houla akete 


~ equally interested. 
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i tthe iT Seheol a hiar wate place. 
aes ed at Trinity Colloge, Dublin, where he highly d 
Was a brilliant academical career. He obtain. 
great proficiency in classics, winning the gold y | of his year in that 
ete : subject. But though classical literature was his forte Mr. ‘Stanley adopted | 
: se the profession of his father as his ewn. He, accordingly, got himself s 
oe entered. atthe King’s Inn and on the completion of the requisite terms 

es was called to the Irish Bar in 1872. He commenced practice and gradually 
rose in the profession. In 1892 he “took silk” and four. years later- 
was made a Bencher of his Inn. Thus, he established his reputation in the 
profession and made himself known as a sound a and arned lawyer. But 
this glorious prospect at home did not preven from. leaving his ; 
$ ntry when the offer of an Indian Judgeship w im. He 
pted the offer and coming out to this co 
ur Bench at Caleutta on the 21st Nove 
` robust common-sense e with an innate love of cam 
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(8). That actsdon® in the execution of these sovereign powers were 
not subject to the control of the Munidipal Courts either of India or Eng- 
land has been held in several cases(1). On the other hand, it is clear that 
a Corporation or company wielding sofereign powers cannot be exempt 
from amenability to Municipal Courts merely because it is a Sovereign 
body, though its acts in respect of which its liability isto be determined 
may in nogvise possess the attributes of soverdignty. As Sir Barnes Peacock 
.@. J. observed in a case which has since become a leading precedent on 
the subject: “Ina country like India, the Government is obligad to 
engage in undertakings partaking more of the character of private 
business than of affairs of State, and this necessity existed ina stronger 
degree formerly than it does at present. since the trade with India ha 
been thrown open, and capital has been attracted to it for enterprise... 
Now if the East India Company were allowed for the purpose of Govern- 
ment, to engage in undertakings, such as the bullock train and the 
conveyance of goods and passengers for hire, it was only reasonable 
that they should do so, subject to the same liabilities as individuals. If 
by the reason of their being intrusted with the powers of Government, 
they were exempted from the ordinary liabilities of individuals in mat- 
- ters of business, exercised either for their own benefit, as it was at one 
time, or for the purposes of government, as it was at another, private 
individuals would have had to compete with them upon very disadvan- 
tageous terms”(2), At the same time it was pointed out in the case 
under notice that “where an act is done, or a contract is entered into, 
in the exercise of powers usually called sovereign powers, by which we 
mean powers which cannot be lawfully exercised except by Sovereign, or 
private individual delegated by a Sovereign to exercise themy no action 
will lie.” (8) p 

(4). Itisthus clear that a Sovereign may possess rights which may 
be amenable tothe jurisdiction and control of the Municipal Courts, and 
in regpect of them it would be no defence to say that they were acts of 
State. On the other hand, the Municipal Courts cannot arrogate to them- 
selves any jurisdiction over the legitimate exercise of Sovereign rights 
against which the subject may haves rempdy—that he has will be seen 
in the sequel—but it is not in the Oivil Court. Sofar is clear and 
universally conceded. But it does not advance the discussion much 
furthem We have still to ascertain the exact nature and extent of the 
two classes of rights, for upon that depends the practical solution of the 





(1) Nabod of Aroot v, E. I. Co. (1798) 4 Bro. C.C. 180; E. I. Oo. v. Syed Ali, (1827) 7 M, L A, 
555 (677, 578) P. 0.; Secretary of State v. Kamachee, 7M. J. A. 476 (531), 

(2) P, & O. Co. v. Seeretary of State, 5 Bom. H.O. B. Avex, A. (11,12) ° 2 

(3) Ib. P- 14, ° 
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question. There are, no doubt, certain acts of the sovereign power which 
would be obviously regarded as acts of State. Such would be an act of the 
Sovereign Power, in relation to peace or war, or an act done by it as being 
absolutely necessary for the public safety (1} As the Privy Council 
observed: “The transactions of independegt States between each other are 
governed by other laws than those which Municipal Courts administer: 
such Courts have neither thf means of deciding what is righé, nor the 
power of enforcing any decision which they may make.”(2) In the case 
in which these observations were made, the Raja of Tanjore, a native 
Independent Sovereign, but in virtue of Treaties under the protection of 
the East India Company, had died without leaving a male issue, whereupon 
the East India Oompany, in the exercise of their sovereign power, and in 
trust for the British Government, seized the Raj of Tanjore, and the whole 
of the property of the deceased potentate, as an escheat, on the ground 
that the dignity of the Raj was extinct for want of a male heir, and that 
the property of the late Raja lapsed to the British Government. The sen- 
ior Rani of thelate Raja brought a suit against the Government for reco- 
very only of the private property ofthe late Raja, and the Supreme Court 
at Wadras decreed her claim holding that though the Company could resu- 
me the Rajas an act of State they could not for the same reason confiscate - 
the Raja’s private property, more especially since while the Raj would 
have descended to the succeeding Raja, his private property was liable to 
distribution amongst al? the heirs according toHindu Law. But though 
this was conceded by the Privy Council, they failed to discriminate 
between the two acts. “But assuming this,” Lord Kingsdown observed, 
“if the Oompany, in the exercise of their Sovereign Power, have thought 
fitto seize¢he whole property of the late Rajah, private as well as public, 
does that circumstance give any jurisdiction over their acts to the Cour; 
at Madras? W the Court cannotinquire into the act at all because it 
is an act of State, how can it inquire into any part of it, or afford relief 
on the ground that the Sovereign power has been exercised to an extent 
which Municipal law will not sanction”). This case has, then, the effect 
of settling one point, viz. that where the seizure js made by one Sovereign 
of property public or private of another independent Sovereign it may be a 
matter for remonstrance or petitions, but the Municjpal Courts have no 
s ‘ bd : . 
jurisdiction to interfere. The case is, of course, no authority for holding 
that seizure of property of a subject would be justifiable on the same 
grounds. This is a question which wifl come in later for discussion, for 
` (1) Cf. Secretary of State v. Kamachee, 7 M. I. A. 476 (601). This viow taken by the Supreme 
Court at Madras is not affected by the fact that their judgment was reversed by the Privy 
Council—#. p. 529, eS e i 


e (2) Per Gord Kingsdown in Secretary of State v. Kamaohee, 7 M, 1. A, 476 (539), 
(3) Secretary of State v, Kamachee, 7 M. I, A 478 (5379 


March 1906] JOURNAL, 69 


at present we are dealing only with what are acts of State atd within 
what compass those acts are justifiable. 

e (5). It will be noticed that the act of the Crown in the above case was 
an arbitrary seizure by the aid of military force(!), and was not an act 
-purporting tobe justified witb reference to the Municipal law. Indeed, 
if it had been go, that is, if the act had been professedly done under 
the sanction of the Municipal law, then the Municipal Courts would un- 
*doubtedly have power to inquire into the circumstances of the seizure, and 
bf its justice with respect to the whole or any part of the seizure (2), This 
was clearly enunciated in three subsequent cases, two of which were 
ultimately decided by the Board of the Privy Council.(8) In one case the 
British Government had concluded a treaty with one Begum Sumroo the 
terms of which were that while she was for her life to hold her territories 
in the Doab as she held them under Scindia, she was not a sovereign prin- 
cess but a mere Jagirdar and was to continue as such under the British. 
On her death the British Government resumed the jagir and seized all 
her property including arms and stores, whereupon her representatives 
instituted a suit for recovery of. the estate as well of the proper- 
` ty confiscated. The defence was that the Begum being a quasi-in- 
dependent sovereign the resumption of her jagir was an act of 
State, the propriety and validity of which was beyond the cogni- 
zance of any Municipal Oourt. The title of the plaintiff to hold the 
tenure rent-free was also denied. The Privy Council held that the 
defence of act of State depended upon the exact status of the late 
Begum. If she was an independent sovereign then the seizure of her 
estate would justifiably be an act of State. If, on the other hand, she was 
` only a private subject then the seizure of her estate would have to be 
defended on grounds of Municipal law in which case the Municipal 
Courts would have jurisdiction to inquire into its prépriety. Having 
found thatthe Begum was not an independent sovereign, their Lord- 
ships then adverted to the Tanjore Raj Case, and distinguished it from 
the case before them in the following words: “The act of Government in 
this case was not the seizure by arbitr@ry power of territories which up 
to that time had belonged to anothew sgveweign state; it was the resump- 
tion of lands previously held from the Government under a particular 
tenure, upon the alleged determination of that tenure. The possession 
was thken under colour of a legal title, that title being the undoubted 
right of the sovereign power to resume, and retain oy assess to the public 





(1) Sesrdory ‘of State v. Kamachee, 7 M. I. A. 47% (687). 

(2) Ib. pp. 531, 682, 638, 

(3) Foréster v. pecans of State, 12 B, LR. 120, r, O; Raja Saligrah v, Segretary of State, 
13 B, L. B, 167 (184), P,-0.; Secretary d Hari, I, L. R. 5 Mad, 278 (283), 
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revenue, all lands within its territories upon thé determination of the 
tenure, which they may have been* exceptionally held rent-free. If by 
means of the continuance of the tenure or for other cause a right be 
claimedin derogation of this title*of the Government, that claim, like 
any other arising between the Qovernmenț and its subjects, would prima 
facie be cognizable by the Municipal Courts in India (1). It was suggest- 
ed that though the Begum m&y not have been an independent severeign, 
still she acted as if she had been one, and her representative assertede 
his gupposed rights by memorials and appeals to the Political authorities. 

But the Privy Council remarked: “These considerations, however, though 

they may explain much of what appears from the record to have taken 

place, cannot affect the determination of the question under considera- 
tion. They cannot alter the legal nature of the acts of Govern- 
ment, or make the resumption, under the assertion of alegal title 
of lands claimed adversely by a subject, an arbitrary act of sove- 
reign power against an independent state.” Having thus established 
the jurisdiction of the Municipal Courts to determine the propriety of 
resumption of the Jagir their Lordships had no difficulty in holding that 
the seizure by the Government of the Begum’s arms and stores could not 

be defended as an act of State (2). 

(6). This case then clearly establishes the two following proposi- 
tions: 

(1) That the acts of state of which the Municipal Oourts are debarred 
from taking cognizance, are acts done in the exercise of sovereign 
powers which do not profess to be justified by Municipal law. 

(2) Where an act complained of is professedly done under the sanction of 
Municipal law, and in the exercise of powers conferred by that law, 
the fact that it is done by the sovereign power and is not an act which 
could possibly be done by a private individual does not oust the 
jurisdiction of the Civil Courts. 

(7). But it is not as between independent sovereigns only, that the 
acts of state are beyond the control of the Municipal Law. For a private 
subject may as much have no redress in the Civil Courts against an act of 
State as any independent sovereign (3). In the undernoted case the plaint. 
iffhada claim on a colony or guild in China. War broke out between 
Great Britain and China, and the colony or guild was abolished. At the 
close of the war an indemnity was paid to the British Government to pay 
off the debts due by the colony to British subjects. The plaintiff sought to com- 

(1) Forester v, Secor etary of State, 12 B, L. R. 120, r. o. 


(2) Forester v. Secretary of State, 12.°R. L. R. 120 (166), P. O., followed in Secretary of State 
v. Hari, I. L, R. 5 Mad. 273 ( 279, 282 ), explained and distinguished in Baja Saligram V, Secre- 
tary of State, 2B. I? R. 167 (185), P. o. 

(3) epics a The Queen, 1 Q. B, D, 487, 0, A 2 Qo B. D, 69, 
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` pel the Orown to satisfy,his claim, but his suit was dismissed; Blackburn J. 
observing: ‘IJ donot think it can possibly be said that when the Queen 
has, as a high act of state, made a treaty, and received money in consequence 
of an act of state, the mode of distribuging it is in any way enforceable by 
a Court of law, or subject to the findings of juries. I think there is a moral 
claim that it be given to the réght person, which must be investigated in 
the manner in which Her Majesty is pleased to direct, and the Ministers 
who diret it would probably be responsible i in Parliament if they did it 
“unjustly” (1). So in another case (2) the plaintiffs had advanced large sums 
of money to the King of Oudh for state purposes upon the security of the 
state revenues. These sums were the subject of an inquiry by the British 
Resident who after ascertaining the exact sum due pledged himself to 
pay it. On the death of the Nawab, his successor was pressed by the East 
India Company to deliver over his territory to the English on the ground 
that “your Excellency would be exonerated from a heavy but just burden, 
the debts of your predecessor ;” and the Governor-General engaged, eon 
the part of the Company, to discharge these debts. As a result the 
territories of the Nawab including those pledged to the plaintiffs were 
ceded to the British, who thereupon pressed their claims by petitions and 
memorials which were strongly supported by the Governor-Generaf, but 
the Court of Directors having taken a different view, the claim remained 
unsatisfied: but their claim was included in a return submitted to the 
House of Commons in 1857. In the following year the Indian possessions 
of the East India Company passed to the Crown ‘who directed an inquiry 
by the Commissioners who reported that the debt had been repudiated by 
the Native Government, whereupon the plaintiff filed a bill on the Equity 
side of the High Court, but their claim was resisted by the Government 
on the ground of jurisdiction, and this contention prevailed; the Court 
holding that no civil rights- survived the annexation of Oudh by the 
British(8). This view was justified by the Privy Couficil in another 
connexion. “ Municipal Courts,” they said, “have no jurisdiction to 
enforce engagements between sovereigns founded upon treaties. The 
Government when they deposed and confiscated the property of the 
late King, as between them and the Kirfg, did not affect to do so under 
any legal right. Their acts can be gudged of only by the law of nations: 
nor ig it open to anyeother person to question the rightfulness of the de- 
position, or of the consequent confiscation of the King’s property (4), 

(8). An act of state is not confined to the seizure of property, but 





(1) Rustomfi v. Queen 1 Q. B. D. 487; 0. An 2 Q. B. D. 69. e x 
(2) Doss Y, Secretary of State, L. R. 19 Eq. 509 (532). (3) Ib, p. 592, 

. (4) Raja Saligram v, Secretary of State, 12 Ben. L. R, 167 (194), r.o. ; following Æ. L Ooy 
Syed Ally, 7M, I, A. 666 ; Nabod af Carnatic y. E. I. 0d, 2 Vos, 5, 56, ë 
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Hay extend to the seizure of person as Sel The recent case of the . 
Maharaja of Panna may be cited as an instance. In this case the 
Maharaja of Panna, a ruling Princf under treaty with the British Govern- 
ment, was suspected of having poisoned his uncle; whereupon the Vicero 
ordered an inquiry by Commissién which followed the procedure laid 
down by law for the conduct of criminal tyials, examined witnesses and 
allowed Counsel. Finally they drew up a report and submitted it to 
the Viceroy who ordéred the Maharaja’s deportation and establishment of 
a regency. Against this order the Maharaja appealed to the Privy Councils 
who, however, threw out his appeal on the ground that the Viceroy’s order 
was an act of state, the Commission being appointed only for the inform- 
ation of his mind, and that his verdict therefore could not be questioned 
in appeal (1), 

(9). But even an act of State may become the subject of judicial 
cognizance if the defendant entitled to take the plea of state invites 
the plaintiff to make good his claim with reference to the Muni- 
cipal law. A cage in point which furnishes an apt illustration of this 
principle was decided on the following facts. A circular was issued by 
the Judicial Commissioner of the Punjaub which had the effect of recog- 
nizing the liability of the Government in respect of claims made by the 
Oreditor’s of the deposed King of Dehli. The plaintifi filed his claim 
against the estate. And he was put to prove that he was such a Creditor 
as he alleged himself to be—that he was one of the Creditors in- 
tended to be protected bythe circulars. The plaintiff proved it, and the 
Oourt then held that the issue having been raised, and having been, 
by the act of the Government itself, put in a train of judicial investiga- 
tion by the legal tribunals, had to be determined in the same manner 
and on the-game principles as any other issuc legally raised in an ordi- 
nary litigation (2). 

(10 ). Iteis not then quite accurate to say that as between the 
sovereign and his subjects there can be no such thing as an act of state. 
This is, however, the view propounded by Stephen in his commentdries, 
where he goes on to observe: “Oourts of law are established for the 
express purpose of limiting pubkic authority in its conduct towards indi- 
viduals ’(8). But, according tq the lgarned commentator, there may .be 
an act of state between British subjects and foreigners, though never as 
between the British Crown and a British subject unless the subjects rebel. 
It may be deferentially submitted that this view must be qualified fo be 

correct. There maybe an act of stafe between a sovereign and its 

(1) In re Maharaja Madhava Singh, (1904) 6 Bom. L. R. 763, P. c. ee 


(2) Narain Das v. Estate of the Eax-King of Oudh. 11 M. I. A. 277, explained per P.O, in 
Raja Salegram v. Segretary of State, 12 Be L. R. 167 (187, 188) P, 0. (3) Stephen, 65, 
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subjects not in a state of rebellion, but the Sovereign through its legis- 
lature declares what acts it concedes a8 amenable to the Municipal tri- 
bunals. For example, there can be no doubt that a sovereign has an 
unquestionable right to dismiss publi? servants at pleasure on public 
grounds, and that the person dismissed has no redress(1), though under 
the same circumstances he might have had redress if his employer did 
not wield govereign powers. a 

e But nevertheless in all constitutional monarchies aid states means 
have been devised to place a curb upon the unrestricted use of power son 
the part of the sovereign, and this wholesome restriction has been placed 
even on the rulers of dependent countries governed on widely different 
principles. But the growth of this feeling is comparatively modern, and 
in many continental states it is to this day absent. Even in England all 
proceedings against the Orown were until recently regarded more as in 
the natire of a merciful concession on the part of the sovereign than ap 
ordinary right vested in the subject. And though 23 & 24 Vict. c. 34 
has made a distinct advance, still all proceedings against the Orown 
have even under the statute to be initiated with a petition of right, 
though the sovereign’s fiat that “right be done” cannot be refused, 
though a demurrer, if pleaded, might extinguish the claim before it goes 
to trial. This procedure was, however, never necessary to maintain a claim 
against the ruling power in this country, and this fact was partly due to 
the existence of the East India Company which ‘Was both the ruling as 
well as a trading corporation. It was, therefore, held, as has been be- 
fore remarked, that the company could not be emancipated from its 
trading liabilities merely on the ground that it also exercised sovereign 
powers. On the transfer of the Government of India to the Grown in 
1858, an Act was passed which provided charging the revenues of India 
with “all expenses, debts and liabilities which after the commencement 
of this Act shall be lawfully contracted and incurred on account of the 
Government of India.”(2) The words “ contracted and incurred,” it must 
be admitted, are inapt but they have been construed to mean “ debts 
lawfully contracted and expenses of liabilities incurred.” (3) Even if so, 
it might be doubted if the words “Tigpilitigs imourred” are wide enough 
to include a liability arising out of tort. But it has been held that the 
words are wide enough to cover torts (4), 
(1) Grant v. Secretary of State, 2, C.P.D. 445, (460,468) ; Chatterton v. Secretary of State, 
[1895] 2. Q. B. Shenton v. Smith [1895] A. C. 229; Dunn v. The Queen, [1896] 1 Q. B. 116, Mitchell 
V. The Queen [1896] 1 Q. B. 121 (foot note); Gould v. Stuart, [1896] A.C. 578; Jehangir v. Secretary 
of State, I. L. R. Bom, 189, 213. (29 21 & 22 Vict. c. 106, 8, 41. 

(3) Shivabhajan v. Secretary of State, I. L, R. 28 Bom. 814 (321). 


(4) P, & O, Steam Navigation Oo, v. Secretary of State, 5 Bom. H. C. R. Appx. l; SAD AR 
v, Secretary of State, I. Le R. 28 Bom, $14 (321). 
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(11). It may then be taken as settled thafthe liability of the Gov- 
ernment of India is co-extensive With the East India Company (1), upon 
whose ashes it was fownded, and that that liability extends both as re- 
gards contracts and as well as torts. ° 

(12). But who are the Government of India? The statute does not 
define it, though the term is defined in the General Clauses Act (2) to 
mean “the Governor-General in Council or, during the absence of the 
Governor-General from his Council, the President in Council, or thg 
Goyernor-General alone, as regards the powers which may be lawfully’ 
exercised by them or him respectively.” Itis apparent that this defni- 
tion is not novel, but defines the term in a sense in which it was always 
used (3). The powers of the Governor-General in Council are not, how- 
ever, all defined, though Sir Courteney Ilbert is not quite correct when 
he says that “in addition to any statutory powers, such of the powers: 
prerogatives, privileges, and immunities appertaining to the Crown as 
are appropriate to the case and consistent with the system of lawin 
force in India” (4). Nor is this dictum supported by the authorities (5) 
which are cited in its support. Of these cases two related to the priority 
of Crown debts which has no doubt been referred to as amongst the King’s 
prerogatives (8) traceable in its origin to the days of the Civil law (7), 
but in the one case priority was justified on the strength of Statute 
law (8) while in the other, the question being the same, decision 
was given with refererce -to the Oode of Civil Procedure (9); while 
the third case reiterated the oft-quoted legal aphorism that the Crown 
is not affected by a statute, unless specially namedin it, and which 
was there held to apply to India(19), Indeed, the very examples given by 
Sir Courtgnay prove thatthe extraordinary powers he claims for the 
Government of India are really based and grounded on statute. Thus, for 
instance, the Rrerogative of pardon is one which not only the Governor- 
General in Council bat also the several local Governments equally enjoy 
tinder the Indian law (11), Andas regards the power of the Governor- 

(1) Kinloch v. Secretary of State, 7 App. Cas, 619 ( 622), 

(2) Act XI of 1897, s. 8 (22) ii 

(8) Ilbert’s Gorernment of India, p, 179. 

(4) Government of India p. 1792, © , 9 

(5) Secretary of Stato v. Bombay Landing*and Shipping Oo., 5 B. Uf. C. R. (0. ¢. 3) 23; Ganpat 
v. Collector of Canara, I. L B. 1 Bom. 7 (misprinted 719); Secretary of State v. Mathurabai, I. L. 
R., 14 Bom, 218, 218. . 

(6) Coke on Litt. 1318 ‘ 

(7) " Quando jus domini regis ct subditi conourrunt jus regis præferri debit,” Broom 66. 

(8) 21 & 32 Vict. o 106, 8. 21 in Sesretary of State v. Bombay Landing and Shipping Oo. 5 
B., IL C., R. (0.c.j) 28 (58, 54) g 

(9) Ganpat v. Collecator of Oanara, L L. R. 1 Bom, 7. (9,10) as 

(10) Secpetary Of State v. Mathurabhai I, LR. 14 Bom, 213, s 

(11) s. 401, Code of Criminal Procedure ( Act V of 1888), ' 
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General in Council to make treaties, it is one which he enjoys as agent 
of the Crown and subject to the contro§ of its responsible ministers and 
the Parliament. Of course, it cannot be supposed thatthe exercise of 
thè powers which the Governor-Genenal in Council wields under law 
should be regarded as acts of State. But nevertheless it is evident that 
there are executive acts of the Government against which- Municipal 
Courts can, offer no redress, and which have gome to bo regarded as acta 
af State. But though they be acts of state, the aggrieved party is not 
without remedy; for he may petition the Secretary of State or the 
Parliament for redress, but though these channels of relief are theoreti- 
cally open to him, they afford more solace than satisfaction in practice. 
(18). Adverting now to the matters in respect of which the Municipal 
Courts have jurisdiction, it may be generally stated that the Municipal 
tribunals have jurisdiction in respect of acts which might have been done 
by a private individual (1). For example, though no suit will lie for 
modification or reduction at revision of an assessment a suit will lie for an 
over-charge made on that account, though that might have been declared 
to be the correct assessment by the Revenue Officials. “Any person 
aggrieved,” said Seton-Karr J., “by‘any act of order of the officials of 
Government in any Dapartment, would, I conceive, be entitled to his 
remedy, and hasa right.to sue to set the order aside.”(2) This was the case 
in which the Commissioner of Chota Nagpur had directed the plaintiff to 
pay Government revenue at a certain rate, and fhe Court held that the 
plaintiff had a remedy in law in that he could sue to set aside the order for 
which the period of limitation was held to ba six years (8). In this case the 
action of the Oommissioner was probably ultra vires, and the Civil Courts 
would naturally have power to set aside such an order. Where, however, 
the Government is empowered to possess monopoly in a source df revenuo, 
it may also arm itself with power to stop private competition, but such 
power must be conferred by the Legislature, and but for such power it oould 
not thwart private enterprize. Inthe Oollectorof Pubna v. Romanath (4) 
the Government acting under the provisions of Regulation VI of 1819 (s. 3) 
declared a private ferry to be a public feyry, whereupon the proprietor 
of the private ferry instituted a suit against the Government for compen- 
sation, and the question was whether*his chim was maintainable. Now, 
answer to such a question must chiefly depend upon the language of the 
statute regulating the maintenance of ferries, and the question was con- 
sidered by the Full Bench before whom the case eventually came up for 


(1) Moodaley v. E. I. Oo., 1 Bro. C. C. 469; P. & 0. Oo. v. Seoretaty of Siate,1 BeH. O.R. 


(Appx) 1 (18), s 
(2) Kebul Ram v. The Government, 6 W. R. 47, . E 
(3) Kebul Ram v. The Government 5 W. R. 42, (4) 7 W.B, 191 F.B, 
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decision from that stand-point. Section 6 of the Regulation enacted that’ 
“such ferries shall.exclusively belong to Government, and no person 
shall be allowed to employ a ferry boat plying forhire ator in their 
immediate vicinity without the previous sanction of the Magistrate or 
joint Magistrate.” The Regulation had empowered the Government to 
determine what ferries should be deemtd public ferries. In short, the 
Regulation conferred upon the Government not only the power of declara- 
tion, but also prohibition. if, therefore, in exercise of the power so conferr- 
® 
ed, the Government declared a private ferry to be a public ferry within 
the meaning of the Regulation its working by its previous private owner 
would be illegal within the meaning of section 6. In this view theclaim for 
compensation by the private owner might be regarded as a claim for an 
act of the Legislature rendering his act illegal. But the Court did not 
adopt thislineof argument, but disposed of the case by referring to other 
sections of the Act, which provided “that due attention shall be paid to 
all claims for compensation which may be preferred by individuals.....,” 
Referring to this clause the learned Chief Justice remarked “that if the 
Legislature creates an obligation to be enforced in a specific manner, as 
a general rule, performance cannot be enforced in any other way.” (1) In 
* othet words, since there is provision made in the Regulation for payment of 
compensation the Legislature must be deemed to have indicated that as 
the only way in which relief might be claimed by aggrieved parties. But, 
as remarked by the learned Chief Justice, this is a general and not the 
universal rule. And how far it is even a general rule will be presently 
considered. 
[To be continued. ] 


COVENANTS IN RESTRAINT OF TRADE. 


e EARNEST J. BLAKE, 
SOLICITOR, : 
peuar there is no legal subject more complex and dificult of right 
judicial decision in view of the slight shades of varying civil 
injuries received according to the nature of the breach thereof than that 
referring to the infringementeof frade covenants. 

At.common law, a too general agreement in restraint of trade, has 
always been held void as contravening public policy, not so, the partial 
restraint thereof, where such restraint is not stretched to a degree 
whereby the freedom of the subject and the general interests of the 
community at large are made,to suffer to the undue and inequitable 
Il Q. B. D. 731 ; Dov. Bridges, 1 Barn, and Adol, 847, 
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enrichment of particulér parties. The general tread of legal thought is 
touphold any partial restraint, althottgh the prohibitive clause the subject 
matter of the particular case at issue would seem tothe ordinary man in 
the street to be too wide, both in poifit of time and place. Where there 
has been an infringement of tho agreementas regards one particular 
place, the limit of time allowed seems in many instances to be longer 
than the necessities of the situation demfind. It has been held in the 


¿C280 of Medical men who dissolved partnership that twenty-five years 


was not too long a period during which the outgoing partner could be 
restrained from practising within the borough limits of the town wherein 
the remaining partner continued to practise. 

Tt has always however been the policy of the Court not to restrain a 
covenantor unduly in respect of place, and this is in accordance with the 
elementary principles of Justice. To take a simple illustration :—One 
of a firm of merchants in Bombay trading in hardware goods retires from 
the firm and has covenanted not to engage in a similar line of business 
anywhere in the Province of Bengal after his retirement, the Courts 
would probably hold that such a covenant was too wide in extent so far 
as place was concerned (apart altogether from any point of time inydlvedy 
and would probably refuse an injunction if “A” say started in business say 
some 200 or 300 miles from Bombay unless the business was perhaps of 
an altogether exceptional nature and character. The covenant of per- 
sonal service when the subject of infringement will not be too strictly 
enforced if such covenant is too wide in its terms. Lord Justice Fry dis- 
cussing this point in De Francesco v. Barnum (68 L. T. Rep. 439) said: 
“For my own part, I shou!d be very unwilling to extend decisions the effect 
of which is to compel persons who were not desirous of maintaining 
continuous personal relations with one another, to continue those personal 
relations. I have a strong impression and a strong feeligg that it is not 


. in the interests of mankind that the rule of specific performance should 


be extended to forcing people to maintain permanent and continuous 
relations which they are unwillingto maintain. J think the Courts are 
bound to be jealous unless they should turn contracts of service into 
contracts of slavery and therefore gpeakjng for myself I should lean 
against the extension of me doctrine of specific performance and 
injunction in such a’manner.’ 

A distinction must of course be drawn where the restrictive covenant 
can be divided into two separate parts and where one part is reasonable 
and necessary for the employer's protection, and the other too wide the 
former will be enforced by injunction though the latter may be held void, 
as was decided in the case of Dombouski ẹ. Goldstein, [1806] 1 Q. B. 47 8, 
CAS although an unlimited restraint is not necessarily invalid yet it 
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may for practical purposes almost be said to b@so, as the business in 
question to be the subject of such réstraint in favour of plaintiffs must 
be of an exceptionally large flourishing and peculiarly distinctive 
character. The Courts are apparentfy (as before instanced) more in favout 
of restricting breaches of the covenant where the parties concerned are 
members of a learned profession. 

Possibly this is so becafise the personal element comes in more 
individually, so to speak, than it does whore large mercantile firms are, 
concerned. Solicitors and others in acting for parties to agreements 
where such restrictive covenants are usually inserted should be parti- 
cularly careful to point out and explain fully the probable result 
should the covenantor break the covenant, and this word of caution should 
have special weight and effect where (as often happens ) both parties to 
the agreement are represented by the same professional man which in 
oug opinion should never be the case in this branch of conveyancing as 
the issues involved are in the event of a breach too serious, especially 
taking into consideration the widely different circumstances attaching 
toeach particular agreement in question and the many doubtful legal 
point# which may arise, coupled with the important consideration as to 
what particular form of redress should be applied if from a legal point 
of view it is held that an injunction with or without damages should be 
granted. 

The interests of ma&ters and servants in entering into joint and 
mutual business engagements although presumably supposed to be 
identical in theory, are as a matter of fact in practice very often unfor- 
tunately for all parties concerned widely divergent, and it behoves the 
professional adviser or advisers of such parties to ever bear in mind that 
it is as true in a legal as ina social sense that things are as the poet 
reminds us “ nob always as they seem. ” 


THE LAW OF INTEREST. 
When can Interest be awarded? 
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T HE law of interest is very old: it ig as old as the earliest monetary 
tfansactions known to mankind, and traces of these transactions 

are found in the oldest records that are at present in existence. 

pages 3 The antiquity of the 8ubject is best illustrated by an inspection 
ee "of the ancient Babylonian deedg that are collected in the 
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British Museum of Lond)n, some of which date back more than a thousand 
years before the Ohristian era. Theme deeds are remarkable alike for 
their brevity and perfection and bear witness to the highly advanced 
stage of civilization of ancient Babflon. They give the names of the 
parties to the transaction and of the agents, it any, through whom it was 
actually conducted ; they mention the amount of the loan, the security on 
which the loan was given, and the rate of interest, if any, reserved on the 
joan; and lastly they state the date and the place of their execution. In 
two of these deeds interest at the rate of 20 p. c. is reserved on the pan, 
and one of them records a loan on the security of afemale slave, ‘her 
services to be taken as interest on the loan.’ 
From the practical point of view, the importance of the subject 
cannot be disputed. It is of every day occurrence. Hardly a civil case is 
fully heard and finally decided in which the Court has not 
Ite practical to make some order relating to interest. Hence the 
importance. 
decisions on the subject are numerous, several of which 
were arrived at after a very keen contest. The subject being worthy of a 
separate treatment, an attempt is made in these pages to illustrate some 
of the leading principles governing the law of interest, derived mostly® 
from the decisions of the highest Tribunals of the British realm. The 
present subject, however, is limited to cases in which the Oourts have 
power to award interest. 
The first guiding principle is that interesteis not within the discre- 
tion of the Court. Tt is a question of law, and an appeal will lie, as in all 
ee ms questions of law, from an erroneous decision, regarding 
a matter of interest alone. The Court cannot allow or disallow interest 
iberenOns merely to relieve the hardship of a particulgg case. As 
early as 1783, in the case of Boddam v. Ryley, 1 Brow. O. 0. 239, Lord 
Thurlow L, O., whose decision was affirmed by the House ef Lords in 1787 
and reported in 4 Brown’s Parl. C. 561, observes as follows :—“ In what 
I now say, I do not proceed on the idea that the Court has interest in its 
discretion. There are cases of arrears of annuities, where the Court has 
said something that looks: like a latetude, and covered itself with 
that expression. My opinion is, that those cases will afford special 
grounds, upon which interest is demandable; I take it nothing but what 
arises from a contract, agreement, or demand of a debt, can give rise to 
a demand of interest, and this Court, in these cases, follows a Court of 
law.” This decision isimportantin three respects. First, it lays down 
definitely that interest is not a matter of discretion? secondly, ft men- 
tions the circumstances under which the common law Courts could allow 
interest; and thirdly, it declares that unless special circaimstances were 


present a Court of equity wold not allow interest in cases in which a Court 
e e 
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of law could not allow it. Not only interest but afso the rate of interest 
is not in the discretion of the Cout. In Lalla Bunseedhur v. Koonwur 
Bindeseree Dutt Singh, 10 M. I. A. 454 (1866), the Privy Council varied the 
decree of the Sudder Court by awarfling 6 p. c. interest contracted for in 
the instrument, instead of 5 p.c. awardgd by the lower Court, and 
remarked :—“ Ifinterest was to be allowed at all—and they think the 
Court below was right in alloWing it—the rate should be fixed upon some 
principle, not according to the arbitrary discretion of the Judges.” Thesee 
two gases lead us to infer that if a person asks the Court to exercise a 
discretionary power in matter of interest, he must be prepared to cite a 
legislative enactment ora binding or weighty decision empowering 
or enabling the Court to do go. 
Even when interest is left in the discretion of the Court it is by no 
means to be understood that an appeal will not lie from the exercise of 
Set that discretionary power. Section 22 of the Specific 
ppeal lies : i ; ae 
on questions Relief Act of India perhaps gives the best description 
bh dntereas of what ought to be the discretion of the Court: “The 
discretion of the Court is not arbitrary, but sound and reasonable, 
guided by judicial principles, and capable of correction by a Court 
of appeal.” Though the section deals with the discretionary power 
of the Court in relation to specific performance only, many a 
weighty decision have adopted the same rulefor the exercise of all 
Judicial discretion. The*Interest Act No. XXXII of 1839 gives the Court 
discretion to award interest in certain specified cases; and in Juggomo- 


hun Ghose v. Manickchund, 7 M. I. A. 263 (1859), it was not necessary for 


the decision of the case, to: express any opinion on the question 
whether thea, discretion of the Judge in allowing or refusing to allow 
interest, in cases falling within the Act, was liable to review or appeal. 
But their Lordships made some very important observations. They re- 
marked that though there were several cases in England in which Courts 
had refused to interfere with the discretion of the jury under the corges- 
ponding Statute 3&4 Will. IV, c. 42, s. 28, yet there was not one case in 
which the Court disagreed with tke jury’s determination. Therefore, the 
authorities could not be treated as conclusive. In a case like the present 
one, continue their Lordships, whére “we have to deal with questions of 
fact as well as law, we are not prepared to say that, "in a case either of 
allowance or refusal, in which we were clear that the Court below, asting 
either through prejudice or misunderstanding, had committed injustice, 
we shouftd not feel bòund to recommend to Her Majesty that an opportu- 
nity should be afforded of reconsidering the matter in a new trial.” It- 
has also been degided by the Privy Council in Shahmukhun Lal, v. Baboo 
Stee Kishen Singh, 12 M. I. A. 157 (1868) that parties to a suit may, on an 
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` appeal from the final de@ree, raise a question as to interest decided in 
_ an interlocutory decree which might® have been appealed but which in 
fact was not appealed. This point is governed and settled by the cases 

of Maharaja Moheshur Singh v. The Berfyal Govt., M. I. A. 283, and Forbes 
v. Ameroonissa Begum, 10 M. I, A. 340, where their Lordships said that 
it was not necessary to appeal from Interlocutory orders which did not 
dispose of the whole suit. Such orders, though acquiesced in and submitt. 
ed to at the time, might be impeached on an appeal from the final de- 
cree. In the former case, their Lordships observed :—“We are not aware 
of any law or Regulation prevailing in India which renders it impera- 
tive upon the suitor to appeal from every Interlocutory order by which 
he may conceive himself aggrieved, under the penalty, if he does not do 
_ 80, of forfeiting for ever the benefit of the consideration of the appell- 
ate Court. No authority or precedent has been cited in support of such 
& proposition, and we cannot conceive that anything would be mose 
detrimental to the expeditious administration of Justice than the 
establishment of a rule which would impose upon the suitor the neces- 
sity of so appealing ; whereby on the one hand he might be harassed 
with endless expense and delay, and on the other inflict upon hit op- ° 
ponent similar calamities.” 

If interest is not a matter of discretion in Court, the first question 
that suggests itself is ‘in what cases a Court can allow interest? To 
Interest can only Ë2SYeT this question, it is vain *to search through the 

be awarded English cases of more than a century old. The lawon this 
subject was not settled then, and there was a difference 
of opinion even among Judges of high reputation and eminence. Hence, 
the reported cases showed a great conflict of decisions. Someedecisions 
adopted a principle that interest could only be awarded in certain 
specified cases and in no others. The rest transgressed hat principle 
to relieye, as a matter of discretion, the hardship of a particular case, 
remarking that the principle was arbitrary. But the latter view was 
entertained by a limited number of Judges and certainly most learned 
Judges dissented from it. At the preser day, the law is well settled 
that the power of Court to award inferest,is limited, and if the limits 
_ are over-stepped it is liable to be reversed. What are these limitg then? 
The answer is found*in the brief judgment of the English Court of 
Appeal (Jessel M. R., Bagallay and Lush L. JJ.) in the case of In re Qos- 
man, 17 Ch. D. 771 (1881), reversirtg the decision of Malling Y. C., where 
Jessel M. R. said that the Court could alfow ‘terest only 

(a) when there is 
contract; by virtue of a statute or a contract. In that case the lease- 
(3) a ae hold property of a deceasdd intestate was held by the | 
enactment. Crown, no heir or nextof-kin being discovered. 
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The clafmants, six years afterwards, established their claim as 

next-of-kin. Mallins V. 0. held “that the Crown was chargeable with 
interest at & p. c. on rents and profits received by itfrom the property 
while in its possession. But he was reversed by the Court of Appeal on 
this point, the point being the only one that was raised in the appeal. In 
De Havilland v. Bower Bank, 1 Campbell 150 (1807), Lord Ellenborough 
said :—“ I want very much fo lay down a certain rule respeeting the 
payment of interest. Interest ought to be allowed only in cases where 
(1) there is a contract for the payment of money on a certain day, as on 
bills of exchange, promissory notes, etc., (2) there is an express promise 
to pay interest, (3) from the course of dealings between the parties it 
may be inferred that this was their intention, (4) it can be proved that 
the money has been used and interest has been actually made.” In 
Boddam v. Ryley (1783 supra) Lord Thurlow L. C. said:—“ I take it 
nething but what arises out of a contract, agreement, or demand of a 
debt, can give rise to a demand of interest.” The two King’s Bench cases 
of Calton v. Bragg, 15 Hast 224, and of Higgins v. Sargent, 2 B. & C. 348, 
(1823) are leading cases on the subject and they settle the previous 
unsatisfactory state of the law. In the latter case, the Court (consisting 
of Abbott C. J., Bayley and Holroyd JJ.) held that in a covenant. upon a 
policy of insurance upon the life of A, payable six months after due proof 
of his death, the assured are not entitled to recover interest upon the 
principal sum insured, from the expiration of six months after due proof 
of the death of A. Abbott O. J. remarked in the above case :—‘‘It is now 
established as a general principle, that interest is allowed by law only 
upon mercantile securities, or in those cases where there has been an 
express promise to pay interest, or where such promise is to be implied 
from the usage of trade or other circumstances; and if we were to hold 
that interest Yas payable in this case, the application of the general 
rule might be brought into discussion in many others.” Bayley J. in the 
same case remarked :-—“ It was once the opinion, that money lent cerried 
interest, and in Calton v. Bragg (15 East 224) it was so contended on the 
ground that the lender woul@® otherwise, for the accomodation of the 
borrower, lose the benefit whgch ha might make of his capital; and that 
the lender ought, in equity, to be put in the same gituation as if he had. 
applied his principal to his own use. But this Court held that interest 
was not due by law for money lent without a contract for it expressed, 
or to be implied from the usage of tråde or from special circumstances. ” 
In Page v. Newman, 9 B. & C. 878 (1829), the facts were much stronger 
than any of the preceding cases and yet interest was not allowed. A, who 
was residentén France, being indebted to B for money lent, promised by 
& written instrument to pay B the sum therein mentioned within one 
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month after his arrival in England. A arrived in England in $814. In 
1818 B applied for payment and in “819 commenced an action, and 
_ the cause came on for hearing in 1828. Lord Tenterden C. J. held 

that B was not entitled to recover “interest on the principal sum, 
either from the time of A’s arrival in England, or from the time 
when B endeavoured to obtain payment. The Chief Justice observes :— 
“I thinkethat we ought not to depart ffom the long established 
wile, that interest is not due on money secured by a written 
instrument, unless it appears on the face of the instrument that inéer- 
est was intended to be paid, or unless it be implied from the usage of 
trade, as in the case of mercantile instruments.” In Fosterv. Weston, 
6 Bing. 709 (1830), defendants bound themselves by a deed to pay £1500 
to be delivered to R. D. in goods, by threa instalments of £50) each. 
The defendants failed to pay the instalments. It was held by the Court of 
Common Pleas (Tindal C. J., Park, Gaselee, Bosanquet JJ.) reversing the 
decision of the prothonotary, that the instrument did not carry inter- 
est. Gaselee J. says:—“ In early periods of the law we find the decisions 
on this point conflicting, but according to the practice of late years, 
this is clearly not a case in which interest can be allowed.” Tindal ©. J. 
observes :—“ The instrument on which it is sought to recover is not a 
commercial instrument, nor one on which there has been any usage to 
allow interest ;” and Bosanquet J. remarks—“ The instrument is nota 
mercantile instrument though perhaps originating in a mercantile 
transaction.” 

These are the decisions of the Common Law Courts, but the Equity 
Court also early laid down the same principle for its observance. In Hill 
v. South Staffordshire Ry. Oo., L. R. 18 Eg. 154 (1874), the 
cts were as follows :—The contract between a railway 
company and a contractor provided that payments sheuld be made 
monthly, as the works proceeded, on the certificates of the company’s 
engineer. There was no stipulation in the contract in reference to the 
payment of interest to the contractor on any sums due, but not paid to 
him. The contractor made a demand in®writing for a sum as the ba- 
lance due to him, and claimed interest thereon. His accounts were dis- 
puted, but on a bill filed by him against fhe company, the result showed 
that he was entitled to a balance less than one-half of the sum which he 
had chasmed to be due from the company. It was held that the contractor 
was not entitled to interest either tnder the contract, there being no ex- 
press stipulation on the part of the company to pay Any, or undér the 
statute 3 & 4 Will IV, c. 42,-the demand in writing for payment not 
being of a sam certain payable at acertaih time. Hall Y. C. observes 


in the case;—The liability to pay interest, irrespective” of the* 
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express provisions in the contract and of the statute, has been clearly 
settled by the cases which were referred to during the argument of Mr. 
Lindley. In one of those cases— Higgins v. Sargent (2 B. & C. 348) —the 
earlier cases were considered and teviewed, for there were earlier autho- 
rities in favour of the allowance of interest without express stipulation 
in the contract. But Higgins v. Sargent clearly settled the law in that 
respect, viz., that in the absence of any express provision in thg contract 
to pay interest, there was no liability to do so; and in another of thosg 
cases— Rhodes v. Rhodes (Joh. 653)—the decision was to the same effect... 
Those being the decisions at law, so far as the contract itself is concern- 
ed, they must equally bind me in equity, unless there be decisions in 
equity, entitled to equal consideration with those decisions at law, for 
this is a case in which the plaintiffs are asserting and claiming a legal 
right...... But the plaintiffs coming here for relief in respect of those 
impediments at law, and this Court interfering and protecting the 
plaintiffs by removing them, the plaintiffs’ rights in this Court must be 
dealt with exactly the.same as they would be at law, and if they could - 
not get interest at law under the contract, they cannot get it in this 
Count under the contract.” In this case, Hall V.C. considered and review- 
ed at great length the cases of the Equity Court, and the case contains 
a good collection of previous authorities, it being argued by most emi- 
nent lawyers. 

I have cited these eases at some longth for two reasons. First, to 
show that both the Courts of Equity and the Courts of Common Law in all 
its branches were very eager to deprive themselves of their discre- 
tionary power in matter of interest and to lay down some hard and fast 
rules for themselves. No less an authority than Lord Thurlow L. C. 
said (supra) that in awarding interest the Courts of Equity followed the 
Courts of lay unless special circumstances were present. Secondly, 
to show. how the various Judges have expressed the rule in words 

seemingly different from one another, but when well considered 
many of these different passages come down to the statement of law 
laid down in one line by Jesse, M. R. (supra), reversing the decision of 
the OQhancery Division, that the Courts cannot allow interest except by 
yirtue of a statute or a contract? This is the governing law of England 
at the°present day. 

This being the law of England, it is equally binding on the,Courts 
of India. Its binding character is recognised by the Privy Council in 

- Juygomohun Chose v. Karsreechund, 9 M. I. A. 256 (1862), 

a - where their Lotdships held that neither by the English 

nor the Hindoo daw, unless satisfactory evidence was given 
eof a meréantile usage, could interest be imported into a contract, which 
o 


Ld 
e d 


March 1906 ] . JOURNAL, 85 


contained no stipulation to that effect. There are very few decisions of 
the Indian High Courts directly befring on the point. In Palmer v. 
Baboo Madho Pershad, 2 Agra 131, (1867), “Edwards and Turrer JJ. held 
that interest could not by law be atorcea for the period prior to the 
institution of the suit, where there was no time fixed or agreed for the 
payment of the price of goods bought nor was any demand of price made 
accompamied with an intimation that interéstfrom the date of demand 
evould becharged. In Joy Narain Bhuggut v. Kashee Chowdhry, 16 W. R. 
148, (1871), Jackson and Paul JJ. held that in a suit on a balance of 
accounts, the Court could not allow interest in the absence of a contract 
for it, and the contract must be proved definitely. In Ohaku Modan Isana 
v. Dullabh Dwarka, 9 Bom. H. C. R. 7 (1872), the Subordinate Judge of Dhan- 
duka awarded interest at the rate of6p.c.in an action for mesne pro. 
fits. The District Judge of Ahmedabad, Mr. Candy, varied the order by 
allowing 9p.c. instead of 6 p. c. But our High Court ( Westropp C. J. and 
Lloyd J.) reversed both these orders and held that no interest could be 
awarded on mesne profits in the absence of a legislative, enactment. In 
Haji Mahomad Haji Jiva v. E. Spinner, 24 Bom. 510, Crowe J., in the 
absence of any contract to that effect, awarded interest at the rate of 6 p. c.° 
on the purchase price of certain commodities and also on the incidental 
charges on the invoice, saying that, unless specially agreed upon, interest 
was always charged on goods held over. But the Court of Appeal (Jenkins 
C.J. and Russell J:) reversed this order, and otr learned Chief Justice 
enunciated the law tothe same effect as Jessel M. R. His Lordship says:— 
« But how, in the absence of any contract to that effect, could these liabi- 
lities arise? Even if they were entitled to recover the amount of the 
charges, as a necessary expense incumbent on the purchasas, I fail to 
see how interest on the contract price and still lesson the amount of 
those charges, could be legally demanded in the absencesof a provision 
in the contract to that effect; for it has not been suggested before us that 
any of those conditions occurred, which would give rise toa statutory lia- 
bility to pay interest.” It is not the purpose of this paper to review some of 
the reported cases—not to mention thos@that are unreported—in which 
Courts have allowed interest contrary to Jaw. 
We will now nofice the special circumstances under which interest 
can be awarded. These special circumstances are limited and well-defined 
TF and they form exceptions to the general rule of law that 
Special circum- 
stancesin which interest is demantlable only by virtue ofa contractor a 
oel l legislative enactment. These circumstances too their 
i rise in the Courtof Equity and gave the equity Court 
discretion, to allow interest at a reasonfible rate to be calculated on the 


amount and from the date which the Court, under the circumstances 3 
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each particular case, thought just in the exercise ‘of its tender conscience: 
and since the fusion of law and e@uity, all Courts have that discretion 
under similar circumstances. The equity Court held its own during the 
bitter conflict between the Judge$ of the Court of Law and its own 
Judges, and under the Judicature Acts kgpt its head above the Court 
of law. The first exception to the general rule is made by the 
decision of the Privy Coundil in Miller v. Barlow, 14M. I. A. 2Q9 (1871). 
In this case the Official Assignee wrongfully seized certain goodse 
belonging to a person and invested the proceeds in his bank and made 
. interest. The Privy Council affirmed the decision of the 
on e High Court of Bengal which allowed interest against the 
prived of money Official Assignee, and said:—If “by the wrongful act 
Bea een of the Defendant, the Plaintiff has been deprived of money 
which was actually making interest, their Lordships are 
of opinion that, under these circumstances, a Court of Equity would 
clearly be disposed to give interest; and it is by no means clear that, 
even in a Court of Law, although the ordinary rule is, that in actions 
or Defendant ace 10r money had and received interest is not given, the 
* tuablymade fact of the Defendant having received interest would not 
es be a sufficient ground for making the Defendant liable to 
pay interest; and the High Oourt has the powers both of a Court of Equity 
and a Qourt of Law, their Eocene are of opinion that interest has been 
properly given. 

Quite analogous to the case ofa defendant making interest on the 
money of the plaintiffis the case of vendors and purchasers of immoveable 
property. It has been definitely laid down by the House of Lords in 
Birch v. Joy, 3 H. L. 0.565 (1851) that it isa general rule of equity, that if a 
purchaser is in possession of an estate, receiving the rents or enjoying its 
use, he is liable¢o pay interest to the seller on the purchase-money retain- 
ed by him. Their Lordships have further laid down that an agreement, 
preventing the application of this rule, will be examined in a Count of 
equity and will or will not be enforced according to circumstances; and 
that such an agreement, though®permissible if it had been speedily ex- 
ecuted, would not be enforced hy any Court of equity where that state of 
things continued for many years. "The principle established by this case 
has been recently applied by Buckley J. in Fletcher v. Lancanshire and 
Yorkshire Ry. Co., [1902] 1 Ch.901. In re Richard and the Great Aest- 
ern Ry. Oo., (1905) 1 K. B. 68, the Court of Appeal, (Collins M. R. Stirling 
and Mathew L. JJ. j, has held that the decision of the House of Lords in 
Birch v. Joy is binding on it, but that itonly applies to a vendor and 
a purchaser ofereal estate ufder an ordinary contract for ,sale and 
purchase, * Where, therefore, an owner, lessge, ar occupier of mines qr 
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minerals lying under ĝr neara railway gives notice to the, railway 
company under s. 78 of the Railways @lauses Act, 1845, of his intention 
to work the same, and the company give notice of their willingness to 
make compensation, and the amount Æ compensation is determined by 
arbitration under the Lands, Olauses Act, 1845, it was held that the 
arbitrator had no power to award interest, in respect of the time between 
the giving of notice by the company, and the making of the award, upon 
¿he sum awarded as compensation ; because there was no sale or purchase 
or transfer of property in such a case. 
The second exception is fraud. Ifa person obtained the money of 
another by fraud, the Court of Equity invariably awarded interest on the 
money. But in all cases of fraud, the Court of Equity 
ea fang, required definite allegations of fraud in the pleadings, 
and required strong evidence to sustain the charge. A 
general allegation of fraud was treated by the Court as equivalent to no 
allegation at all, and did not even require the party charged with fraud 
to answer it; nor did it allow the pleadings to be amended after the case 
was called on for hearing. If on a general allegation of fraud the Court 
allowed a particular case of fraud to be made out and acted upon it, thee 
higher Courts as a matter of principle reversed it. But all this is alien 
to the present subject. It is sufficient for us to notice two cases, 
one in which interest was allowed because fraud was proved, 
and the other in which it was not allowede because fraud was not 
alleged. In the case of Earl of Hardwick v. Vernon, 14 Ves. 504, 
(1808), the defendant in the position of a steward to the plaintiff had 
been falsifying accounts and misappropriating the money. Lord Eldon 
L. O. held that he was liable to pay interest at the rate of 4 p. c, commenc- 
ing from the time of each misappropriation, and that it made no 6 difference 
that it would be a hardship on the defendant by making him pay a large 
sum by way of interest, larger than the principal—commencing, as it did 
in the present case, from along time before the institution of the suit. 
Rishton v. Grissell, L. R. 10 Eq. 393,(1870) is also a case of a balance of accoun- 
ts. Here, the plaintiffwas to be paid by the defendant by a certain percen. 
tage on his profits. By some mistakes in keeping the account books, the 
plaintiff got for a long number of“ye&rs® less than he ought to have if 
the books had been*correctly kept. When the mistakes were fotind out, 
the plaintif brought an action to recover the balance of his salary and 
claimed interest. But it was held by the Court that it was clearly a case 
in which interest could not be recovered at law, antl as fraud was not 
established it could not be :recovered if the equity Court. James V. O. 
observed ;—“ If there had been anythingelike a fraudulent withholding 
of these ‘books, or anything like*a falsification of the accounts, the 
e e 
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Court would not have been slow to take the nefcssary steps to prevent 
the Defendant from deriving any benefit from that fraud.” 
A recent decision of the Privy Council in Johnson v. The King, [1904] 
A. C. 817, is a direct authority for @vo propositions of law. First, that 
interest can no longer be recovered as damages on money had and 
received as was decided by the House of Lords in L. O. D. Ry. Oo. y. 
South Eastern Ry. Co., [1893]}eA. C. 429, which case was followgd by the 
Privy Council. Secondly, that there is no doubt whatever that money, 
obtained by fraud and retained by fraud can be recovered with interest, 
whether the proceedings be taken in-a Oourt of Equity, or in a Court 
of law, or in a Court which has a jurisdiction both equitable and 
legal; but that ifthe party intend to rely on fraud as giving a right to 
interest, the case must be stated plainly and proved clearly. The case 
is also an authority for the proposition that if a person . claim interest 
on the ground that the other party has made a profit on the money 
wrongfully withheld, that fact must be proved. The mere fact that the 
party wrongfully withholding isa trader is no proof that he has actually 
made interest on it, though that may be very probable. This case goes 
efurthgr on the point of fraud. It declares that fraud must be proved in 
the proceedings before the Civil Court by which the money is recovered ; 
and it isnot enough that it has been previously proved in a criminal 
Court and a conviction has been obtained. 
The third and the last special circumstance under which the Courts 
can allow interest is where there has been unnecessary and vexatious 
delay in returning the money. But the delay must be 
Oe attributed to the misconduct of the party liable to pay. 
delay caused by Thus in the case of Torre v. Browne, 5 H. L. 0.555, (1855), 
a aii the House of Lords, acknowledging that it is a rule of 
equity to give interest where there has been unnecessary 
and vexatious delay, disallowed it on the ground that the House could ~ 
not definitely attribute the long delay of fifty-five years to the one party 
orthe other. In the case of Duchess Dowager of Marlborough v. Edward 
Strong, 4 Bro. P. C. 539, (1723), the House of Lords said that interest was 
only allowed to supply the want of prompt payment. Where, therefore, 
excessive prices were charged “fof work on account of slow and precarious 
payment, their Lordships held that no interest ought to be allowed. In 
Merry v. Ryves, 1 Eden 1, (1757), the Lord keeper refused interest won a 
stale demand. His Lordship said :—‘¢lt has been argued, that interest 
ought +o be paid ag for the detention of a debt from the time the right 
accrued by the marriage of Mrs’ Merry, in 1721. But I know of no rule 
that interest is to be paid pro detentione debiti but under circumstances 
hich aré’under the sound discretion of the Court to judge of: and if 
s e 
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persons having rights, especially in such a case as this, will lie by for 
such a length of time without making any demand, they ought+to suffer 
for it.” The creditor is equally not 8ntitled to any interest for delay 
even if he himself is not guilty of delay. That is not sufficient. He must 
establish that delay was caused by the debtor himself. If delay is caused 
by a stranger’s act, interest oannot be awarded. Thus in Stirling v. 
Wynne, 1 Jones 151, (1834), a creditor was delayed in the recovery of his 
debt by aftother -creditor procuring the appointment of a receiver over 
fhe debtor's property. It was held by Joy O. B. and Pennefather B. 
that such delay would not give power to the Court to award interest.. 
“Tt is only where the delay has been occasioned by the act of the 
debtor himself, that the principle applies” (per Joy O. B.). So also 
in the case of Scott v. Sandeman, 1 Mac. 293, (1851), Lord Truro L. C., 
in delivering the judgment of the House of Lords, said that to 
entitle a creditor to interest for delay, the delay must be attributable 
to the misconduct on the part of the debtor; and the misconduct myst 
be shown by bringing definite facts to sustain the charge. The 
use of some general terms imputing misconduct to the appellant in 
protracting litigation was not sufficient. In Caledonian Ry. Oo. v. 
Carmichael, L.R. 2H. L. Sc. 56, (1870) a pecuniary claim had been left by” 
the creditor for years unascertained and unexamined, and the debtor had 
been always-ready and willing to meet the demand. The House of Lords 
‘held, reversing the decision of the Court below, that the right to interest 
on the principal sum did not commence until after the debt had been 
established, and the'precise amount settled. In Ramjeebun Bose v. 
Tripoora Dossee, 2 Hay 449 (1863), the Court of Appeal (Sir Barnes Peacock 
C. J., Bayley and Kemp JJ.), reversing the Court of first instance, allowed 
interest on arrears of rent at the rate of 12 p.c., in the absence oa contract 
or a legislative enactment to that effect, on the ground that the defendant 
harassed the plaintif and by his own act protracted the¢litigation and 
there was no unnecessary delay on the part of the plaintif. But how 
purely this jurisdiction is equitable can be seen from the case of Ennoda 
Soondwree Dassee v. Oodhubnath Roy, 11 W. R. 125 (1869), where the same 
learned Chief Justice and Mitter J. r8fused to allow interest for a 
delay of six years, on the grounddéhat the Oourts will not encourage 
persons to purchase debts or law-suits at a price very much below the 
amount of the principal. The main ground upon which the Court refused 
to allow interest in this case was that ifthe plaintiff recovered the whole 
suin, he would realise the purchase-money and an excess sufficient to pay 
him a fair amount of interest. These cages will show that though it is 
settled that the Court has power to award interest where there has been 
unneċòssgry and vexatious delay solely attributed to the , party liable ° 


4 12 ğ : Š 
® 
8 


90 THE BOMBAY LAW REPORTER. vot. vin. 


to pay, the Courts are very slow to exercise their discretion unless a clear 
case has been made out against the debtor. Itis needless to say that when 
a creditor claims interest under anyof the special circumstances, it is 
open for the debtor to put forward any other circumstance that will weigh 
with a Court of equity in disallowi#g interest. 

[ To be continued: ] 


RECENT ENGLISH CASES.” 


Action for wrongful Dismissal—Plea of Justification—Verdict for 
Damages—Duty of the Trial Judge—New Trial order. There is no fixed 
rule of law defining the degree of misconduct which will justify dismissal 
from service. It is a question for the jury whether the degree of miscon- 
duct was inconsistent with the fulfilment of the express or implied condi- 
tions of service, so as to justify dismissal. The judge should not submit 
any issue to them if,in his opinion, no evidence of justification has been 
given. If he submits the issue he should direct, guide and assist them ; 
direct, by informing them of the nature of the acts which, as a matter of 
law, would justify dismissal; guide, by calling their attention to the 
materjal facts; assist, in a manner and to an extent which there is no 
reason to define. Clouston & Co. v. Corry (1906, A. 0. 122). 

Contraot—Performance Impossible—Payment made “on Account of” 
Contract—Eapress Provision in the Event of no Expense being incurred — 
Refreshments. A caterer agreed to supply refreshments at a fixed price to 
the respondents on the occasion of a naval review to be held on a named 
day, “3001. to be paid to the caterer on account of the refreshments on 
the Monday previous to ths review day,” it being expressly stipulated 
that in the event of the cancellation of the review before any expense 
was incurred by the caterer there should be no liability on the respond- 
ents. Afew days before the named day it was known that the review 
would not be held. The caterer had spent about 201. in crockery, &c., but 
incurred no expense in providing refreshments. The caterer having 
sued the respondents upon a cheque for 3001. given by them to him in 
advance in accordance with the eontract:—Held, that upon the true con- 
struction of this particular contract the respondents were not liable in 
respect of refreshments, and could’not be sued upon the cheque. Elliott 
v. Crutchley (1906, A. 0. 7 ). 

PaRTNERSHIP— Deceased partner—Ewecutor’s lien—Partnership “real 
estate—Deposst of title deeds by surviving partner for his own debt—WNotice 
—Priorsties—Partrérship Act, 1890 (53 & 54 Vict. c. 39), 8. 39. A surviving 
partner can mortgage or sell partnership real estate for the purposes of 
the business, ang the mortgaged or purchaser is not concerned*to see to 
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the application of the ? money unless he has notice that it is Roing to be 
used for an improper purpose. The" equitable mortgagee of a surviving 
partner by deposit of the title deeds of partnership real estate has prior- 
ity over the lien of a deceased partner’s executors on the same deeds 
for his share of the partnership assets. Jn re Bourne. Bourne v. Bourne 
(1906, 1 Ch. 113 ). 

Pose OrricE—Telegraph Department— Wrongful Act of Subordinate 
Oficial— Action against Postmaster-General in Ofoial Capacity —Immunity 
from Action—Telegraph Act, 1863 (26 & 27 Vict. o. 112), s8. 18, 42—T degra. 
ph Act, 1868 (31 £32 Viet. o. 110), 88. 2, 4—Telegraph Act, 1878 (41 & 42 
Vict. o. 76), 8& 11. The Postmaster-General is not liable in his official 
capacity, as head of the telegraph department of the Post Office, for 
wrongful acts done by his subordinates in carrying on the business of the 
department. Bainbridge v. Postmaster-General (1906, 1 K. B. 178). 

PRINCIPAL AND AGENT—Borrowing by Agent—Ezcess of Authority 
—Debts of Principal paid with Money borrowed—Relief of Lender in 
Authority of Agent— Equitable Right of Lender to Recover. The defendants, 
a country firm, opened a branch of their business in London, anda ppointed 
an agent to carry it on. The defendants had an account with a London 
bank in their name, upon which the agent was entitled to draw. The 
agent had no authority to borrow money, but the banking account being 
low, he borrowed a sum of money of the plaintiff, who was told that it was 
for the use of the firm, and believed that the agent had authority to 
borrow. The money was paid into the bank, and part of it was used by 
the agent in the payment of obligations of the defendants. Subsequently 
the defendants supplied furthersums of money, which would have been 
sufficient to meet their obligations, but for the agent drawing, on his own 
account, sums to which he was not entitled. The agent meanwhile borrowed 
other sums of money of the plaintiff, portions of which” were alleged to 
have been used in discharging further obligations of the defendants. In 
an’ action to recover the amount so borrowed :— Held that, to the extent to 
which the money borrowed should be found on inquiry to have been in 
fact applied in paying legal debts of the defendants, the plaintiff was 
entitled in equity to stand in the game gosition as if that amount had 
been originally borrowed by them. Bannatyne v. D. & O. Mac Iver (1906, 
1 K. B. 103). 

~ RIvER— Rights of riparian proprietors— Abstraction of the whole of the 

water from river—Ew adverso mill owners. By the ggneral law applicable 
to running streams every proprietor has a right to the ordinary use of 
the water flowing past his land, also rights may be acquired by prescription 
which interfere with the natural righfs of other propriptgrs; but the 
ownership of an artificial dam, enone it may give a right to y maintain 
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the dam, does not.turn the running stream into a pond go as to give the 
owner of the dam an exclusive right to use the whole of the running 


water. John White & Sons v. J. & M. White (1906, A. O. 72). 





GLEANINGS. 


a 
Competition not the life of trade. T a 

R? A DER—while hanging to a strap and awaiting your arrival at 

that place of your uncongenial employment, let’s take a look into 
the realm of the law’s ideals. To you, who have doubtless said many 
harsh things about the law, it is difficult to understand that the law has 
any ideals. It has, andone or two of themare causing a deal of per- 
plexity just now. 

‘The ideal that we are to consider is squeezed into that oft-heard 
maxim that competition is the life of trade. From the time that men 
commenced to make things and sell them to their neighbours until this 
very moment the law has endeavoured to make men compete with each 
other gor business. 

Volumes of legislation have been written on Chaldean bricks, Egyp- 
tian papyrii and in Roman, English and American books, and thousands 
of cases have been decided, all for the purpose of compelling men in 
business to operate alone, and not combine with others in the same 
business —in short, to compete and to continue competing. 

Even:among peoples whohave had no competition-compelling legis- 
lation decisions of the courts are found declaring illegal the agreements 
of merchanés not to compete, annulling agreements to get together and 
be at peace. From the hazy days of Nebuchadnezzar down (or up) to 
Roosevelt all laws and lawyers have insisted on the cut-throat, high- 
binder, mafia method code of competition as the necessary and only legal 
rule of the industrial game. ° 

Such has been their insistence that I have beon led to believe that 
their position is due to the well-kħñown fact that when men don’t fight for 
business there is nothing doing jn the aw, and, of course, our industry, 
that thriyes on fights, must be protected. 

Our own distinguished Aaron F. Perry used to say, “ Most maxims 
are lies.” Themaxim we are considering has been clearly showff by 
industrial history tobe a lie—a mostamplelie. Competition is not the 
life of trade. (It is the life of our profession—that I admit.) It is ar 
death, the wreck of trade. 

And trade afew: years ago came to see this, and ever sincesbusinegs 


men. ‘have been arranging to stack arms and get ‘together and live ip 
6 
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peace. But the legal profession, still pursuing a worn-out ideal, has 

opposed, and is opposing, this effort of the industrial world to quit fight- 

ing. The law is still charging and enfilading the industrial world with 

-§rapo and shrapnel, trying to saber and dragoon the mobilized indus- 

trial forces into competing an fighting among themselves. 

Each side has its Kuropatkins and Stqessels, Oyamas and Nogis, 
and battle’ are being fought as full of significance, though not so widely 
falked about, as Port Arthur and Mukden. 

Up to date the industrial world has won. The industrial ideal fias 
triumphed over the legal ideal. The victory, however, is not yet popu- 
larly apparent, because our profession has not wholly quit the field. 

It is still discharging occasional fusillades from its old flint-locks ` 
and arquebuses, and now and then a Chinese stinkpotis thrown into 
the industrial camp in the shape of law giving more power to that 
entertaining nonenity, the interstate commerce commission, or meg- 
sures to investigate this or that good-natured corpulent trust. 

But competition is dead, whether the law recognizes or not. And 
when we stop and look at the wrecks and bleached bones on the shores , 
of the industrial world, cast up by the fierce northers and typhoons of 
competition on the industrial world ocean, we are glad that it is dead. 

It died because impossibilities can’t live. Railroads, ocean grey- 
hounds, telegraph and telephone have made us,one industrial family, 
andthe peace of the household, yea, its very morality, demands the 
eviction of competition, that Ishmaelitish spirit that puts every man’s 
hand against every man. 

It is a conspicuous fact that all antitrust legislation has been futile. 
Each act has been more fatuous than the last. And have you efer stopp- 
ed to inquire why thisis sot If not, let’s do so now. No law can be 
enforced against an ingrained propensity of man. 

A, frenzied Western legislature, its whiskers interrupting its vision 
in a gale of oratory, may pass such a law; but the senility of that law 
will commence with its birth. When all js calm, the unscientific charac- 
ter of the law will become evident. Now the fact about our people is 
just this—sternly this: All of us aré inttrfists, or arranging to get in 
trusts, or wishing we were in trusts, or, because we are unable to fet in 
trustssare attacking trusts. (Our own profession is either attacking or 
defending trusts—all depending onewhich side offers the largest retainer.) 

Moreover, every man in business is throttling, trymeg to throtthe, or 
wishing that he might throttle, competitidh. He is successful just in the 
ratio thathp is able to accomplish this. » . 

_ Now, patient friend, pray tell me’ how in thename of all buncombe e 
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can any’competition-compelling law be enforced in the face of auch a 
fact? Please tell me, also, howa penalty of fine or imprisonment can be 
justly prescribed for violating sugh law? Surely we should not strike a 
man for doing what all want todo, and would do if they had the chance. 

But you are saying, “ the object of cembines is profit; and are we to 
be made the victims of any_price pleasing the combine?” Well, this is 
easily answered. All legislation directed against this has ffiled. The 
reason is apparent. The object of all industrial life is profits—juft 
profits. The object of every economic move is profits. 

All the late economists are now admitting this. Legislation, there- 
fore, which crosses this must fail. We may pass laws against murder 
and burglary, and enforce them, because most men are neither murder- 
ously nor burglariously inclined; and those not so inclined can always 
be depended on to put the screws on those so inclined. (Our racial incli- 
fiations are almost universally towards grand larceny rather than 
burglary. The latter is too mean, too unmanly, an offence, as it involves 
breaking into adwelling house, and necessarily in the night season. 
e Theformer is a more dignified stand-and-deliver performance.) . 

It is thus quite easy to see why all anti-trust profit-controlling legis- 
lation is futile. Itis our effort to raise ourselves by our boot-straps. 

The present fight between the legal and industrial ideals, calls to 
mind that little ecene fixed up by Carlyle to point amoral. You remem- 
ber he tells us that a certain stern logician summoned all his fowls ih 
his barnyard about him, and addressed them something like this: “ My 
dear fowls, I have assembled you to inquire with what sauce you prefer 
to be served.” To which they replied in chorus: “ But we don’t want to 
be served at all.” « Tut, tut,” said he, “ you wander from my point.” 

While thg legislators and lawyers do not comprehend it, the trusts 
see themselves in this same predicament. They are summoned up and 
gravely asked by the law-making powers this question: “Gentkemen, 
how do you prefer to be ruined, by competition, or by us?” They at once 
wander from the point and say“ by neither.” Were I a combine I should 
quickly wander from the point. 

But there lurks in the minds of many the thought that trusts simply 
won’t’do. The thought is justified. We mice must protect ourselves 
against the cat—but who shall bell the cat? Not legislation@that’s 
certain. Not socialism—that’s very certain. 

Wow, then, shall this monster man-eating cat be belled? Here we 
are in a cul-de sao, and we can’t turn about, and the cat is upon us. 
Reader, let’s gtop here, and week or two later we shall cast about for an 


e exit, Meanwhile I listen with the keenogt interest and some terror, to 
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the dull thuds made by the industrial forces on the panicky Qld Guard 
of Oivilization—the lawyers.—0. D. R. 


Law and thé Queen. 

H E legal position of the Queen Cosort of England is very curious. So 
far as her private business is concerned she is not regarded by the 
laws and œstoms of England as a married woman at all. She is the only 
woman in Great Britain who does not come within the scope of the 
Married Woman’s Property Act. The idea of the law is that affairs of state 
consume all the time of the king and therefore no responsibility for the 
queen’s private business rests upon him. If the queen contracted debts in 
her husband’s name, he would not be responsible for them as any other 
husband would. The king cannot be sued for debt, but the queen can be. 
Should the king die, some authorities hold that the queen could not marry 
again in case she wished to do so without the special license an? 

commission of the king’s successor.— J. S. H. 


REVIEWS. 


The Annual Digest, 1905. By Jonn Mews, Barrister-at-Law. LONDON : 
Sweet and Maxwell, Ltd., 3 Chancery Lane, „W. C. 1906. Roy. 8 vo. 
Pages xv and cols. 396. Price 15 s. 

Ir isa pleasure to welcome the exquisite and excellent digest of 
English Cases for 1905 prepared by John Mews, under the familiar title 
of “The Annual Digest 1905.” In its arrangement of titles and sub-titles 
it is as perfect as a digest can be and it represents in a neat and “compact 
volume the nett judicial out-turn of Courts of law in England and Ireland 
during the year 1905. 


Elements of Criminal Law. By A.M. WILSHERE, LL. B., of Gray’s Inn, 
Barrister-at-Law. Lonpon: Sweet and Maxwell, Ltd., 3 Chancery 
Lane. W. O. 1906. Crown 8 vo. Pages xx and 259. Price 7 6. 6 d. 

Tue excellent students’ series of Moggrs. Sweet and Maxwell of 
London is enriched by inclusion in it of ¢ volume of sterling merit from 
the pen of Mr. Wilshere. The elements of English Criminal Law are 
generaky unknown to students of law in this country : and this prevents 
them from entering into the spirit*of the provisions of our substantive 
law of crimes. To them, we confidently commend this modest volume. It 
sets out concisely the essential principles of the Criminal law in England 
and explains in sufficient detail the mdst important arimes, with 
precedents of indictments. It glso g cives an outline of criminal procedure 
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and evidegce. We also recommend it to practetioners at law, as by its 

help they will be better qualified to ascertain the applicability of English 

criminal Cases to conditions of life obtaining in India. 
—e— 

Digest of Rulings of the Court of the Judicial Commissioner C. P. 1862- 
1903. In2Vols. By Krisunarao PHatak andJ. K., Judicial Com- 
missioner’s Court Pleaders, Central Provinces. Bompay: Education 
Society Press, Byculla. 1904. Roy. 8vo. Pages 724. id 

~ THE learned compilers, both pleaders of the Central Provinces Judicial 

Commissioner’s Court, have earned the gratitute of the bench and bar in 

the Central Provinces for having placed within their reach a digest of 

the Rulings of the Judicial Commissioner’s Court of the Central Provinces 
from 1862-1903. The Digest under notice covers a period of forty-one 
years, during which a number of important pronouncements have been 
delivered by the highest Court in the Provinces. The arrangement of 
titles and sub-titles is satisfactory; and there are copious cross-refer- 
ences. The citation of cases is invariably coupled with the mention of the 
year in which the case was decided; this is very helpful in ascer- 

*tainimg the ageofa decision. We feel sure that this book will have an 
extensive sale within the Central Provinces. 


The Current Indew of Indian Oases, 1905. Final Part. Sec. I. Criminal. 
Compiled by T. V.,Sanatva Row, First Grade Pleader Trichinopoly. 
TricHINopoty: The Lawyers Companion Office, Madhwa Vilas, 
Teppakulam, 1906. Roy 8 vo. Pages xxv and cols. 210. 


In preparing the final part of his admirable Current Index of Indian 
Cases for 1905, Mr. Sanjiva Row has hit upon the happy expedient of 
splitting it up into two parts: Oivil and Oriminal. The Criminal part 
is now published and we are informed that the civil section is rapidly 
passing through the press. This arrangement has the double advantage 
of facility of reference and saving of -money to Mukhtears, Police officers — 
and Magistrates. We have spoken on previous occasions in terms of 
praise: about the merits and general get up of this publication. It now 
only remains for us to notice ghat the final part enjoys superiority -over 
ita predecessors by its nice printing. The learned compiler is following 
strictly. the lines adopted by the Incorporated Council of Law Reporting 
for England and Wales in their Current Index: and we trust itis not 
out of his mind to follow their footsteps further by amalgamating in time 
to come his.annual indexes, into.digests quinquennial and decennial. 
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WHAT IS AN ACT OF STATE? 
By Dr. H. S. Gour, M. A. LL. D. 


BaRrisTRR-at-Law. 
[ Continued from page 76.) 

(14). The scope of the delegated authority of Government formed 
the subject of discussion in another case upon the following facts. The 
plaintiff was a ganja and toddy seller and had been for several years 
selling them under Government license renewed from year to year. In 
1874 the Government decided to put up the license to auction, arfd the 
plaintiff was the highest bidder. The excise authorities accepted his 
bid, but failed to issue the license and which forced him to close his shops 
and godowns. He sued the Government for damages fora breach of 
contract, but his claim was dismissed. ‘The contract was only part of 
the administrative contrivance and arrangement by which the Govern- 
ment is accustomed to collect the excise duties, and the levying of the 
excise duties, and other portions of the public revenues certainly 
could not lawfully: be done by private persons not delegated by 
the sovereigns to do so”(1). Here, then, the plaintiff was non-suited 
because the acts of which he complained were held*to have been 
done in the exercise of sovereign powers(2). As Garth O. J. observed 
in appeal “Now it is impossible to doubt for a moment that the laws which 
are made in this or any other country for the taxation of the subject by 
the imposition of customs and duties, are laws which can only be made 
or enforced in the exercise of sovereigp powers properly so called; and 
these sales, at whica the plaintiff contends that he purchased the rights 
on which he claims, only constitute a portion of the machinery and ar- 
rangements by which the im position and collection of the excise duties 
are regulated in this country. His claim is, therefore, clearly one of those 
which cannot be enforced against the Government of India.” (3) Against 

0) Nobin. hunder vy. The Secretary of State, 1. L, R. 1 Cal. 11 (16, 17) O. A. i. p, al (26, 27) 
* (ay Py P19. Swe dee ae, a (8)70. 26s, 27.0 
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this view, however, it may be urged that the Government’s revenue from 
excise is a revenue which cannot properly be described as earned in sove- 
reign right, but that is a revenue from trade in which the Government 
cannot claim greater immunity tan a private subject. This point was 
raised and assumed but not decided in the case of Doya Narain v. The 
Seoretary of State). But as it is, the case decided by the Calcutta Judges 
tends to unduly enlarge the eperation of an act of state by extending it to 
cases in which, according to all canons of jurisprudence the Civil Courtg 
would clearly have jurisdiction. Indeed, a fitting reply to Nobin Chunder’s 
case may be found inthe words of the Privy Council in a case in which the 
Government had confiscated the property belonging to certain rebels, 
which it put up for auction sale to the highest bidder without reserving 
any right to object to the purchaser. A son of a rebel being the highest 
bidder claimed specific performance of the contract of sale whereupon the 
Government urged the plea of act of State to which their Lordships re- 
plied as follows; “It has been said that this suit could not be instituted 
by the respondent, inasmuch as what was done was an act of State, which 
could not be called in question, The meaning, as their Lordships under- 
estand it, of an act of State is something which appertains to the functions 
of Government. Suppose, for instance, any question had arisen with re- 
gard to the propriety of confiscating the rebel’s property, that would have 
been an act of state, probably the determination of the Government to 
sell that confiscated property might also be treated as an. act of state, but 
in the sale the Government was exactly in the situation of an individual 
selling his property by auction; and when the property was knocked 
down, the relation of vendor and vendee existed between the Government 
and the highest bidder” (2). This case was curiously entirely overlooked 
by the learned Judges who decided the case of Nobin Ohunder, a case 
which has since been dissented from, and for good reason in a well consi. 
dered judgment of the Madras High Oourt(8). As has been pointed out in 
this case, the Hast India Company was held liable for the negligence 
or misconduct of its officers in cases in which the Sovereign would not have 
been held liable even on petition of right, and not only was the com- 
pany liable to suit in the Courts of the Sovereign, but it also submitted to 
the jurisdiction of its own Courts@). Now, as the liability of the Govern- 
ment of India is in all respects the same, the Secretary of State could not 
claim on behalf of the Crown a prerogative of immunity from suit which 
could not have been claimed by the lateccompany. It, therefore, follows 
~~ (1) IPL. R. 14 Cal. 206 (278,274). ae 


(2) Sheolal v. Shick Mohamed, 18 W. Ri 4 (6) r. o. 
(8) Secretary of State v. Hari Bhanji, La R, 5 Mad. 273 (277), Also diesentod from in Kishen 


Ohana v, TheSecretary of State, L L. B, 8 All, 829 (835, 836), (4) Ib. p. 277 
e i l j 
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that the Government was liable to be sued in the Civil Courtin Nobin 
Chunder’s case. á 

(15). The question whether an encroachment upon one’s rights by an 
officer of Government purporting to act under a statute is actionable in 
the Oivil Courts was the subject of some discussion in a case before 
Stuart O. J. and Pearson J. of the Allahabad High Qourt. In that cage the 
proprietowof a private ferry claimed compensation against the Govern- 
ment represented by the Magistrate of Ghazipur who had extended the 
limits of the public ferry in invasion of the plaintiffs right. ‘he 
establishment of public ferries was regulated by Regulation XIX of 1846 
section 3 of which empowered the Government to establish and declare 
public ferries, but it also prohibited the resumption of private ferries, 
and there was nothing in the Regulations to justify the Magistrate’s 
trespass on the private ferry. In short the action of the Magistrate was 
both illegal and ultra vires, andthe Court then rightly held that there 
was nothing in the Regulation to debar the Civil Court from exercising 
its ordinary jurisdiction by taking cognizance of the claim()), 

(16). Where the Government isexemptfrom the Civil Courts, its 
officers acting for and under its orders are equally exempt, provided 
that their action was within the scope of their ordinary duty. But 
acts done by an agent of the Government in excess of his authori- 
ty have the same effect as if the acts had been authorized ab initio, 
if the Government had ratified them afterwards t2). This was settled in 
the leading case of Buron v. Denman (8) in which the defendant Denman, 
Captain in command of Her Majesty’s ships on the African coast, had been 
ordered by the Governor of Sierra Seone to proceed to acertain point and 
rescue two Englishmen who had ven made prisoners, and, if neeessary, to 
employ force. He employed force, din doing so he destroyed considerable 
property of the plaintiff Buron, & slave dealer in Africa. I#was held that 
though the plaintiff had property in slaves and would therefore have beon 
entitled to compensation, stillsince Captain Denman had acted in pur- 
suance of an order of the Government, what the defendant did was not 
his act, but the act of the Sovereign whom he represented; and that 
whether the act was directed by Gqvernrgent before it was committed, 
or whether it was adopted by it afterwards, the subsequent adoption 
was equal to an original command, and that, therefore, in either case 
Denman acts were privileged. Adopting this principle the Privy 
Council held that an illegal and unauthorized seigure of property 
of a native Independent Sovereign by the East India Company was 

(1) Ham Gobind v. Magistrate of Gazipur, 4 N, W, P I.C., R. 146 (150, 161), 
(2) Doss v, Scoretary of Stato, La R: 19 Eq. 509; Buron v. Denman, 2 Ea 167; The Score. 


tary of State v. Kamacheo, 1 MAI. A, 476 (539, 540), (8) 2 Ex. 167, 
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an act of ‘state, as the action of the company had been ratified by 
Government (1). Itwill, however, b? noticed that in all such cases the acts 
complained of were acts done by servants of Government in excess of their 
authority. But the case would be diferent where the unauthorized act was 
done by a person who did not ordinarily yepresent the Government. Bo 
where a person held land containing cocoanut trees from another who was 
by treaty exempt from payment of Abkari dues to which he would havo 
been otherwise liable. The Abkari contractor, however, demanded the tag 
fram him which he refused, whereupon the former moved the Collector to 
recover it from him under the Bombay Abkari Act (2) which the Collector 
did. He then sued the contractor for refund of the cess illegally levied 
from him, and the Oourt held that though by virtuo of section 4 of Act X 
of 1876, the Collector as representing the Government was exempt from 
liability, still that exemption did not extend to the contractor who was 
bound to refund the cess illegally levied (3). The ground for this decision 
will not be intelligible without further discussion. The liability of the 
contractor would, itis clear, depend upon whether the Collector in yecover- 
ing the cess acted for him or for the Government. If he had acted for the 
Govérnment, it is clear that the contractor could not be liable; on the 
other hand, if the Collector had acted on his behalf, it is equally clear 
that for that limited purpose the Collector was his bailiff or agent, and 
he would be answerable for having set the Collector in motion. ' Now a 
reference to section 29°of the Abkari Act makes this abundantly clear. 
That section empowers a farmer to recover sums due to him “on his 
behalf,” and which supplies the reason for holding the farmer liable for 
illegal recoveries. Such provisions occur in other Acts of the Indian 
Legislatwre, and they would have, of course, to be similarly construed. 
(17). Indeed, it isa well recognized rule that a construction is to 
be avoided, if possible, which would- haye the effect of transferring the 
determination of liabilities from the ordinary Courts toa boardof ex- 
ecutive officers (4). In other words, a statuto restricting the jurisdiction of 
Municipal Courts must do so in clear and unmistakeable language. . It 
cannot do so by mere implication (5). Statutes restricting the Court’s 
jurisdiction must be strictly gonstrued (6), A construction which would 
impligdly create a new jurisdiction “is to be avoided, especially when it 
would have the effect of depriving the subject of his freehold, or of any 
(1) The Secretary of State v. Kamackee, 7 M. I, A. 476 (589,540) Ries i 
2) Bom. Act V of 1878. l 2 
(3) Narayan v. Sdkharam, I. L. R. 11 Bom. 519 (522), 
- (4) Winter v. Attorney-General of Victoria, L. R. 6 P. C. ut p. 380; Narayan v. Sakharam, I, L. 
R. 11 Bom, 519 (522) ; Balvant v. Secretary of State, 1. L. R. 29 Bom, 480 (608), 
(b) Balvayt veSecrotary of State, L'L, R, 29 Bom, 480 (603) n 
(8) Jacobs y. Brett, L. R, 20 Eq. 1 (6,7) ; 
a 
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common law right... or of creating an arbitrary procedure ” (1). The 
applicability of these principles was“tested in the case of Balvant v. 
Secretary of State (2), in which the facts were as follows. The plaintiff 
was awarded an inam village which continued in the plaintiffs family 
who had been enjoying all forest produce. In 1897, the Government of 
Bombay issued a notification in the official Gazette ordering that an area 
measuring 648 acres and included in the plaintifi’s inam was to form a 
part of the reserved forest, whereupon the plaintiff sued the Govern- 
ment for a declaration and possession of the area declared to be reserv- 
ed, and the Government inter alia disputed the jurisdiction to interfere 
with the exercise of discretion by the Government in the discharge of its 
functions. But it was held that inasmuch as there was nothing in the 
Forest Act under which the Government had purported to act to exclude 
he jurisdiction of the Civil Court it had jurisdiction to try the issue (8). 

(18). There is then always a presumption in favour of jurisdictiop 
in the Civil Court, and the party pleading exclusion of that jurisdiction 
must establish it by unimpeachable evidence. This has been the tenour 
of cases decided from very early times, and the principle is embodied in 
Section ll of the Oode of Civil Procedure (4). This section enacts that? 
the Civil Courts shall have jurisdiction to try all suits of a Civil nature 
oxcepting suits of which their cognizance is barred by any enactment 
for the time being in force. The language of this section is an improvet 
ment on the corresponding section°of the Colle of 1859,in which the 
provision ran thus: “The Civil Courts shall take cognizance of all suits 
of a civil nature, with the exception of suits of which their cognizance is 
barred by any Act of Parliament, or by any Regulation of the Codes of 
Bengal, Madras, and Bombay respectively, or by any Act of the Governor 
General of India in Council” (5). There is some difference between taking 
cognizanco of a suit, and having jurisdiction to try it. @e 

(19). However, under the present law as administered under the 
Oodå of Civil Procedure, the Civil Courts possess plenary “powers to 
adjudicate upon all claims unless their cognizance by them is barred by 
any other operative statute. Now since th® trend of law is always in favour 
‘of conferring jurisdiction on the Oyvil Cgurts (§18) it follows that a sta- 
tute barring their jprisdiction must be ‘strictly construed. In othe; words, 

_ (1) Warwick v. White (1722)Butr.107; Fletcher v. Oalthorp, EQ. B, 880 (891); Ew parte Story 
3 Q. B. D. 166; followed in Balwant v. Seoretary of State, I, L, R. 29 Bom, 480 (503). 
(2) I. L, B, 29 Bom, 480. 
(3) Balvant v, Secretary of State, I. L. R. 39 Bom. 480 s 


(4) S. 11, Civil Procedure Code (XIV of 1882), corresponding to s. 1 of Act VIIL of ey 
(5)s. 1 Act VII of 1859, It is also noteworthy.that this Code did not extend to the Court 


established by Royal Charter (sco Preamble). ` _ [ (192) Fz, 
(6) Sco Per Sir Barnes Peacogk C.J. in “the Colector of Pubna v. “Romahath, 7W. R19% 
e 
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it must withdraw a matter from the jurisdiction ofthe Civil Oourts in 
express terms or at least by necessawy and unequivocal implication. The 
mere fact that a statute makes provision for some remedy or compensation 
to the party aggrieved, is no reasch for holding that the jurisdiction of 
the Civil Courts was barred. This much is clear and universally conceded. 
But the crux of the question is, what is a suit of a civil nature. And on 
this point the codified law ofthis country sheds no light. Morgover, its 
solution is further complicated by the personal immunities which have, 
comp to be regarded as acts of State. For itis not all suits of a Civil 
nature that the Civil Courts have jurisdiction to try. For instance, no 
suit will lie for specific performance of a contract to grant proprietary 
rights in land if it is made in the exercise of sovereign powers, whereas 
a similar contract if made aliter would be actionable (1). So while rights 
derived from ceding sovereigns cannot be enforced against the power 
succeeding to it by cession (2) the rulo has no application where the 
rights were not acquired from the sovereign in his capacity as sovereign, 
nor where the repudiation was withlreld on cession (3). As regards tho 
rights of the subject against the Crown there can be no doubt that the 
eview taken in the Allahabad case before cited (4) is too narrow and is, 
moreover, at variance with the English precedent (5) which has since 
been recognized as the leading case on the subject. And this case follows 
a still earlier case in which a number of bankers who had made large 
advances to the Crown onthe security of the taxes and for which they 
had been granted annuities sued by petition to the Barons of the Exchequer 
for payment of the arrears of annuities granted and the objections taken 
in defence were that the grant out of the Excise was not good, and, 
secondly, thatthe Court had no jurisdiction. But the Court held that 
in general the King could alienate the revenues of the Crown, and that 
the petition was a proper remedy (6). This case was again argued on 
the Attorney General having brought a writ of error (7), but with no 
different result (8). The precedent so settled was followedin a morc 
recent case (9) in which the question arose whether a petition of 
(1) Hishenchand v. The Secretary of Sta®, I. L. R. 8 All. 829. 
(2) Cook v: Sprigg, [1899] A. O. 572, following The Seoretary of State v, Kamaches, 13 Moo, P. 
C.d4 58,0, 15 B, L, R. 9, 8.0.7 M1. 476, 
(3) MMs v, Modes Pestonjec, 2 M, I. A, 37 (49). e 
(4) Kisħhenchand v. The Secretary of State, I. L.R. 3 All, 829, 
(8) Regina v. Thomas, L, R. 10 Q. B, 81, ai i in The Windsor and Annapolis Ry Oo. v. Tho 
Queen, 11 App. Cas, 607. 
(8) Sie Banker's Cast, (1700) 14 State Trials, 1 (30), (7) See Ib. p. 9. 
(8) Soo Jb. p. 30 in which Holt C. J. gives weighty reasons in favour of his view. This 
judgment was finally affirmed by the House of Lords (ses ib p. 111, 112), 
(9) Thomas v. The Queen, L, R. 10 Q. B, 31 (39) approving of the judgment ofe Holt C, J; in 


. » the Bankers case. 
e 
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right lay in respect of the non-filment of a contract made by the autho- 
rized agent of the sovereign. In thfs case Blackburn J. reviewed all 
the case law on the subject, and following The Bankers’ Oasell) came 
to the conclusion that a petition of right will lie for a breach of con- 
tract resulting in unliquidated damages(2). There is, of course, as 
Lord Denman declares, “an unconquerable repugnance to the suggestion 
that the door ought tobe closed against all redress and remedy; ” (3) 
er as Lord Holt remarked that if there be aright there must be a rem- 
edy (8), Similar opinions have been expressed by Lord Thurlow and Bul- 
ler J. in Macbeth v. Haldeman (4) and by the Barons of Exchequer in Old- 
ham v. Lords of the Treasury (5). It may then be taken to be now established 
that the Crown is not exempt from liability in respect of contracts made 
by it or on its behalf, and that the plea of state isno defence to an action 
though it may relate to public revenues (6). 

(20). But the liability of the Crown in respects of torts doer 
not stand on the same footing. It has been held that the sovereign 
could not be sued by petition of right for negligence (7), or for 
a wrong (8), except where the wrong complained of is detention . 
of property, the reason being the maxim that the King can do no wrong. 
But a wrong done by an agent of the Crown, whether with or without its 
sanction, is actionable, though in such a case the remedy is against the 
wrong-doer himself and not the Crown, for the Orown is not liable. Nor 
is the head of the Department liablefor wrongful acts of his subordinates 
unless it can be shewn that the act complained of was substantially the 
act of the head of the Department himself (9). Alleged authority of an ex- 
ecutive department is then no justification for a wrong, and those who com- 
mit or infact authorize the trespass are individually liable. So im Raleigh 
v. Gosohen (9) the plaintiffs sued the Lord of the Admiralty with the object 
of establishing as against them that they were not entitled ® enter upon, 





(1) 14 St. Tr, 1. (2) Baron De Bode’s case, 8 Q. B. 274, 

(3) ford Somors calls this the “ popular opinion” of Lord Holt’s view. He saya “But the popu- 
lar objection is, that is to eny, this snit will not lie,is to leave the property of the subject preca- 
rious; and that if ho has a right, he must have a remedy.” (14 St. Tr. Lat p, 108, 2nd, Column) 

(4) 1 T. B.at p. 178. (5) 6 Sim, 220. 

(6) The Bankers’ case, 14 Bt, Tr. 1 (83)in which Delt C, J. remarked : “But some perhaps will 
say, I havo been talking little to the purpose; for that they do not deny that the king might 
alien his own demesgnea, of any Janda that camo to him by descent or purchase: but say they, 

. this revenue wassettled by Act of Parliament on the crown, and therefore it cannot be allen- 
ed. But I do not find any such distinctlow in out law-books nor any authority from common 
or statuto law, that restrains the Kings of England from alienating any sort oftheir 
revenues ” (ib p. 331. St. Col.) 

(7) Canterbury (Viscount) y. Attorney-General, 1 Phil. “306 


(8) Tobin v. Reg. 16 C. B. (N. §.) 810 ; 33 L. J. (C. P.) m9, E 
(9) Raleigh v, Goschen, [1898] 1 Ch, 73, : : 
® 
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or acquire by way of compulsory purchase, certain land, the property of 
the plaintiffs for the purpose of erecting thereon a training college for 
naval cadets, and claiming damaggs for alleged trespass and an injunc- 
tion to restrain further trespass, and the Court held that though the 
plaintiffs could sue any of the defendazts individually for trespasses 
committed, or threatened by them, they could not sue them as an offi- 
cial body, and that as the action was a claim against the defemdants in 
their official capacity, it was misconceived and would not lie (1). e 

(21). But where the Orown paid to the Lords Commissioners of 
the Treasury a certain sum of money for payments to certain 
bodies, the latter could not obtain a writ of mandamus inasmuch 
as the Lords of the Treasury received the money as servants of the 
Crown and no duty was imposed upon them as between them 
and the persons to whom the money was payable(?), “I take it,” 
remarked Cockburn C. J., “with reference to that jurisdiction (i.e. 
jurisdiction to issuo a writ of mandamus) we must start with this un- 
questionable principle, that when a duty has to be performed (if I may 
use that expression) by the Orown, this Oourt cannot claim even in ap- 
pearance to have any power to command the Crown; the thing is out of 
question, over the sovereign we have no power. In like manner where 
the parties are acting as servants of the Crown, and are amenable to 
the Crown, whose servagits they are, they are not amenable to usin the 
exercise of our prerogative jurisdiction.” (3) This case does not affect 
the general principle as tothe liability of the Crown and its agents for 
torts, for it decides nothing beyond holding that the extraordinary jurisdic- 
tion of the Court cannot be invoked to coerce the Crown when it is acting 
through its officers in a matter of discretion. The same principle 
guided the decision in another case in which the plaintiff, an officer in 
the Hast India Company’s service, appointed in 1840, and subsequently 
continuing in the Indian Army, brought an action against the defend- 
ant, the Secretary of State for India in Council, for his compulséry re- 
tirement under the orders of the Commander-in-Chief. The statement 
of the claim being demurred to on the ground of want of jurisdiction, the 
Court threw out the claim h&@dingethat the Crown had the absolute power 
to disiniss or compel retirement of an officer in the Indian Army, and 
that the power was in the nature of Orown prerogative conferred upon 
the Hast India Company and which “being for the public benefit and the 
safey of the realm, and possibly the existence of the Indian Empire, 





(1) Raleigh v. Goschen [1898] 1 Ch, 73. 
sae The Queen v. Lords Oommissiongrs of the Treasury, L, R. 7 Q.B. 387, dissenting from Rez v, 
Lords ef the Treasury, 4 A. & H. 286, Sep this case annotated in 1 Campbol’s Ruling Cases, 
Fr 808 et. ecg, e (3) ZB, p. 394, 
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could not be waived by ‘contracts with officers”(1) It was also added that 
the relation of an officer to the East Idia Company and to the Crown is 

not in the nature of an ordinary contract. This view has been reiterat- 
ad in several cases (2), which are authorities for holding that even 8 

contract not to dismiss a seyvant of the Crown cannot be enforced by 

the servant concerned, and I fancy such contracts would be held un- 

enforceable in this country on the ground Of public policy. (3) 

e (22). As the Crown is liable for damages resulting from a breach 

of contract, itis equally liable whether the breach is occasioned byethe 

acts or by the omission of the Crown officials. In Windsor and Annapolis 

Railway Co: v. The Queen and the Western Counties Railway Co. (4) 
which was an appeal to the Privy Council from a decree of the 

Supreme ‚Court of Canada, the Government had contracted to give 

the appellant company the exclusive use of a Railway, in contraven- 
tion of which the Government Superintendent of Railways took pos- 
session ‘of the line and put an end to the occupation of the company. 

Subsequently the same official gave possession of the line to the Western 

Counties Railway Co., whereupon the Appellant company brought a suit 

against the Western Qounties Railway Co., for possession and agcount® 
and they further presented a petition of right to the Exchequer Court of 

Canada in’which they claimed damages. The Supreme Court awarded 

the Appellants the profits of the Crown from the Railway, and this decree 


was affirmed by the Privy Council who observed f Per Lord Watson): “A - 


suit for damages in respect of the violation of contract, is as much an act- 
ion upon the contract as a suit for performance; itis the only available 
means of enforcing the contract in cases where, through the act or omiss- 
ion of one of the contracting parties, specific performance has become im- 
possible (5)” Then their Lordships referred to the accurate exposition 
of the law given by the late Cockburn C. J. in Feather v. Bhe Qucen(6), in 
which he had observed: “we think it right to state that we see no reason 
for dissenting from the conclusion arrived at by the Common Pleas in 
Tobin v. The Queen. (7) We concur with that Court in thinking that the 
only cases in which the petition of righ#is open to the subjects are where 
the land, or goods, or money of a subject have found their way, into the 


(1) Per Grove J.in Grint v. Secretary of State, 2 C. P. D. 445 (468). id 

(2) ‘Gibson v. E. I. Oo., 5 Bing. N. C. 262 (274), Ew Parte Napier, 21 L, J. (Q. B. ) 332 (333); 
In re Tufnell, 3`Ch. D. 164; Dickson v. Lord Oombermere and Gen. Peel, 3 F. & F, 597 
(585); Gidley v: Lord Palmerston, 3 P. & B. 275 (285). 

(3) Cf. Per Lord Mansfield in Maobeth v. Haldimand I. T. R. 1729 o 

(4) 11 App. Cas. 607 (611). > l 

(5) Windsor and Annapolis Railway Co, v. The Queen and the Western Oounties Railway Oo, 

"11 App. Cas: 607 (613, 614) . , . 

(6) 6.B.-&.8. 393, P (7) 16 C. B. (N. 8.) 370, ° 
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possession‘of the Crown, and the purpose of the petition is to obtain 
restitution, or if restitution cannot be given, compensation-in money, or 
when a claim arises out of a contract, as for goods supplied to the Orown 
or to the Public Service ”(), The Crown cannot acquire -new rights 
against its own subjects by entering into a new treaty with a fore- 
ign power, nor can the Crown sanction an invasion by its officers 
of private rights in order to carry out any kind of tréaty (8). 

(28). In Walker v. Baird the plaintiff-respondent (Baird) sued 
the tlefendant-appellant (Walker) for wrongful seizure and possession of 
his lobster factory at Newfoundland. The appellant who was Captain 
of H. M. S. Emerald justified his action on the ground that he had ‘acted by 
command of Her Majesty to put in force and give effect to. an agreement 
embodied in a modus vivendi for the lobster fishing in Newfoundland 
. during the said season, which as an act and matter of state°and public 
policy had been by Her Majesty entered into with the Government of the 
Republic of France, and in consequence of which the working of his lobster 
factory by the plaintiff had become and would have been contrary to 
the said agreement and in contravention of its terms. The defendant 
“furthér justified his entry as being acts and matters of state and public 
policy. But the Privy Council held that the entering into treaties could 
not justify an invasion by its officers of the rights of private individuals 
whenever it was necessary to compel obedience to the provisions of a 
treaty. This was a case ofa treaty. ` But could the Dominion Government 
have extinguished private rights of the Respondent in his lobster factory 
by Legislation? This point came up for discussion in an appeal to the 
Privy Council in the Western Counties Railway Co. v. Windsor and 
AnnapolissRailway Co. (3) a case an offshoot of which was disposed of by 
the same tribunal and to which reference has already been made 
before. In this®case, as stated before, the plaintiff company (The Windsor 
and Annapolis Railway Oo.) had sued to obtain a declaration of their 
title-to a railway in Nova Scotia called the “ Windsor Branch” ‘arfd for 
an injunction and an account. The railway concerned had been resumed 
by the Dominion Government in “accordance with the terms of an Act, and 
who thereupon entered intoea new agreement with the respondents, 
the Windsor and Annapolis Railway Company. e As this Company 
failed to make regular payments, the Government again - resumed 
the line, and on the same transferred it to the Western .Counties 
Railway. Co., the Sioa! being authorized by an ‘Act of the Oan-- 

i 11 App. Cas, 607 (614, 615) 
(2) Boe Arguengo tu Watker v. Baird, [1892] A. C. 491 (492) and per Lord Herschel, ib. 
° p. 497. i (3) J App. Cas, 178 (188, 189), 
od 
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adian Parliament. Thè Windsor and Annapolis Railway Co. there- 
upon ‘filed a bill against the AppeMant company (Western Counties 
Railway Co.) for possession and their claim was met with the plea 
that the Act of Parliament of Canada extinguished all right and 
interest which the respondent qompany had in the Windsor Branch, by 
virtue of the agreement in their favour and that the Parliament of 
Canada had under the provisions of the Britigh North America Act, 1867, 
ample legislative authority to take away, without compensation, any 
right in or relation to the railway which might be vested ein 
the respondent Oompany and to transfer it to the appellants. In the 
view their Lordships-took. of the Canadian Act referred to, it be- 
came unnecessary to discuss the larger question whether it is within. 
the competence of the Legislature to enact provisions involving 
extinguishment of. existing. rights in property without compensa- 
tion.. Théir- Lordships --rested content, on examination of the Ach —_— 
cited; by holding that-it did not purport to cancel the agree- 
ment by virtue of which the respondents. claimed a right to work 
the Railway. In construing this Act they observed that the Act 
cited did not- specifically. mention. the agreement or interest of ° 
the respondent company in the Windsor Branch Railway. They then 
observed: “The canon of construction applicable to such a statute is 
that it must not be.deemed to take away. or extinguish the right of the 
respondent company, unless it appear, by. express words, or by plain 
implication, thatit was the intention of the Legislature to do so. That 
principle was affirmed in Barrington’s case (1) and was recognized in the 
recent case of The Riwer Wear Commissioners v. Adamson(2). The enuncia- 
tion of the principle is,.no doubt, much. easier than its application.. 
Thus far, however, the law appears to be plain—that in order to take. 
away the right itis not sufficient-to shew that the thing #anctioned by 
the Act, if done, will of sheer physical necessity put an end to the right, 
it must also be-shewn that the Legislature had authorized the thing to 
be done at all events, and irrespective of its possible interference with 
existing rights.” .. -- 8 l . 
(24). It is then clear that the Crojyn cagnot repudiate its own contra- 

gts and grants (8) and that the Municipal Courts have jurisdiction § take 
cognizance of complaints arising outof its breach of contract, whether 
- - (1) 8 Rep, 158'a.- (2) 2 App, Cas, 748. 

(8) Of course grants stand on the same footing as.contracts as observed by Erle C. J in Tobin v: 
The Queen, 16 C.B. (N: 8.) 855; in which speaking of the non-liability ofthe Crown for tétts, the 
learned Judge took care to oxplain that‘ claims founded en contracts and grants madeon behalf of 
the Crown are within a class legally distinct from wrongs ’’—cited per Lord Watson and followed 


in Windsor and Annapolis Railway Co. v, The Queen and the Western Countics Reilway Co. 11 App, ° 
Cas, 607 (614), . Ni ] . 
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the breacl be due to acts of commission or omissi8n, or whether it be due 
to its own orders or in consequends of acts by its officers in execution of 
their duty. This being then the liability of the Crown, it remains to be 
seen whether the Government of "India is in the same position. From 
what has been said before, it is cleaņ that the liabilities of the 
Government of India in respect of contracts and grants: may be greater, 
but they can in no wise be léss than that of the Crown. Itis sọmetimes 
said that all the immunities of the Sovereign extend to his Viceroy whq 
represents him (1). But these idola of the class books do not find 
favour with the Courts. As De Grey C. J. observed: “The Governor is the 
king’s servant; his commission is from him, and heis to execute the 
power he is invested with under that commission”({?). So Lord Bro- 
ugham delivering the judgment ofthe Privy Council in another case 
said: “Ifit besaid that the Governor of a Colony is quasi-Sovereign, the 


~————_——~answer is, that he does not even representthe Sovereign generally, 


having only the functions delegated to him by the terms of his commis- 
sion, and being only the officer to execute the specific powers with which 
that Commission clothes him.” (8) So Lord Mansfield in another case (3) 
*saids “To lay downin an English Court of Justice such a monstrous 
proposition that a Governor, acting by virtue of Letters Patent under 
the Great Seal, is accountable only to God, and his own conscience; that 
he is absolutely despotic, and can spoil, plunder, and affect his Majesty’s 
subjects both in their liberty and property with impunity— is a doctrine 
that cannot be maintained.” The same view has been reiterated in 
several cases, which are authorities for holding that the Governor of a 
Colony is not by virtue of his office exempt from the jurisdiction of the 
Municipal Court, and that he cannot defend his acts as privileged unless 
he establishes them to be authorized by his commission, or expressly or 
impliedly authorized by any instructions received-from the Crown (4). Of 
course, where a party claims exoneration from the ordinary jurisdiction 
of the Civil Court, the burden of proof is clearly upon him. AseLord 
Brougham remarked: “It may be safely affirmed that they who maintain 
the exemption of any person frém the law, by which all the king’s sub- 
jects are bound, or what is thg samg thing, from the jurisdiction of the 
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(1) Puffendorf * De aficio hominis et Civil’, Locke’s Essay on Goternment (Sec, 205, part 2); 3 
Black. Comen. 264,255 ; Dig. Lib. 2. tlt 4,1, 2; in which, howover, though the Presidents or Praeses 
who were sent into the Provinces could not be sued during the term of their office (Dig, Lib, 1, tit 1, 
land 6), get at itsexperatton they might (Dig. Lib, 6 tit 1, 1, 48) and were obliged to remain 50 days 
within®heir juriediction*to afford the Provincials an opportunity to prefer any claim or charge they 
may have to prefer againstthem. (Bart, 1.4; Dig. 48, tit 5), 

(2) Fabrigas v. Mostyn, Cowp. 161. 

(3) Hill v. Bigge, 3 Moo. P.C. 465 (496) i 

(4) ee v. Pulido, 5 App. Cas, 102 (110), 
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Courts which administerdhat law to all besides, are bound to show some 
reason or authority, leaving no doubt pon the point” (1). ' 

(25). As regards the powers of the Government of India, there can 
be no doubt that they possess authority ¢imited by their commission. That 
they do not possess unqualified privilege isclear from a bead-roll of cases 
which were passed in review by their Lordships of the Privy Council in 
Musgrave y. Pulido(?), in which they said, “Several cases were cited 
during the argument of actions brought against the East India Company, 
and the Secretary of State for India, in which questions have arisen 
whether the acts of the Indian Government were or were not acts of 
sovereignty of Stute, and so beyond the cognizance of the Municipal 
Courts. The East India Company, though exercising (under limits) 
delegated sovereign power, was subject to the jurisdiction of the 
Municipal Oourts in India, and it will be found from the decisions that 
many acts of the Government, though in some sense they may be designated 
“ acts of State” have been declared to be within the cognizance of thog” ~~ 
Courts |... As faras their Lordships are aware, it will be found that in 
all the suits brought against the Government of India, whether in this 
country or in India, the pleas and answers of the Government have shewn, 
with more or less particularity, the nature and character of the acts 
complained of, and the grounds on which, as being political acts of the 
sovereign power, they were not cognizable by the Courts... It appears 
from them not only that the facts were laid befoge the Courts, but that 
the Courts entertained jurisdiction to inquire into the nature of the acts 
complained of, and it was only when it was established that they bore 
the character of political acts of state that it was decided that they 
could not take further cognizance of them.”(1) Their Lordships then 
added that the sovereign authority conferred upon the East Imdia Com- 
pany appears in Acts of Parliament(2) and from which it is manifest 
that whatever acts the Government of India may profess to do in their 
sovereign character must be acts which must be justified by the Acts of 
Parliament. There is then no room for the plea of “ act of state” in the 
sense of an act, the justification of which on constitutional grounds 
cannot be inquired into, in the case of Government of India inasmuch 
as all their acts must appeal to constetutedelaws for their validity and 
binding authority. «Sir William Anson is then right when he sums up 
the position of a Governor in the following words. “He can be sued in z 
` the Courts of the Colony in the ordinary form of procedure. Whether 
the cause of action springs from liabilities incurred by him in his private 
or in his public capacity, this rule wouldsappear to hold good, though he 





(1) Hitl v» Bigge, 3 Moo, P.C, 465 (478), s z : ° 
2)5 App, Cas, 102 (118, 114), | ° R r 
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represents the Crown, he has none of the legab irresponsibility of the 
Sovereign within the compass of hiqdelegated and limited sovereignty”(). 
(26). Adverting now to the procedure prescribed in suits against 
the Government in India, the Codesof Civil Procedure enacts that all suits 
against the Government shall be instituted against the Secretary of 
State for India in Council (2). Sections 417—423 prescribe the procedure 
to be followed in effecting service, and in making appearances before the 
Court. Section 424 lays down, what is a sine qua non ofatvalid suit 
namely that prior to the institution of any suit against the Secretary of. 
State in Council, a notice of two months duration shall be given, and such 
a notice must state the cause of action, and the name and place of 
abode of the intending plaintiff and the relief which he claims. Other 
sections relate to the conduct of the suit and execution. 
(27). As regards pleadings ina suit against the Government, the 
rules are not exceptional. The Government is subject to the ordinary law 
NY Limitation, and it has accordingly been held that a person may acquire 
adverse title against the Government by possession for twelve years (3). 
So possession for a number of years creates a presumption in favour of 
title). Similarly the Government ‘has been held to be equally bound by 
: the doctrine of equitable estoppel (5). So it has been held to be liable 
; eyen for a tort committed by its servants, though in this case the 
suit was dismissed as barred by time (6). A grant once made cannot be 
revoked by the Govermment any more than it can be revoked by a 
private grantor (7). 
a R H. S. GOUR.. 
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(1) Law and Custom of the Constitution, pt 2. p.262. (2) B. 416, 
git . (8) Seeretary of State v, Bavotti, I. L, R. 15 Mad. 315. Secretary of State v, Krishnamoni, 
I. L. R, 29 Cal. 518 (884, 535) P. C. 
_ (4) Secretary of State v. Bavotti, I. L. R. 15 Mad?315 (321) ; Doe v, Cooke, 7 Bing, 348 ; Decre- 
tary of State v Netiakuitt, I. L. R, 15 Mad. 101 P, C. i 
(5) Ahmad Yarkkan v. Seoretary of Stdte, 1, L. R, 28 Cal. 693 (705, 708), P, O, 
(8) Mohammad Yusyfuddin v, Secretagy of State, L La R. 30 Cal, 843 (880) P. C, 
a (7) Oollector*of Rainagiri v, Vyankatrao, 8 Br H. C, R (A, OI .) L 
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THE LAW OF INTEREST. 
When can I nterest be awarded ? 
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« By Karkopap Butoasr Dastur; B. A. LL. B. 
; BARRISTHR-£T-LAW. 
[ Ooncluded from p. 90 ] š 


It remains for us to notice the circumstances under which interest 
can be awarded as damages. The words of s. 73 of the Indian Contract 
Act seem wide enough to empower the Court to allow 
Intorest as í : : 
damages, can only interest by way of damages whenever there is a breach 
he given oneer of an agreement to pay money on a certain day ; and 
Illustration (n) to that section seems to support the viegen.. 
It runs as follows:— A contracts to pay a sum of money to B on a day 
specified. A does not pay the money on that day. B, in consequence of 
not receiving the money on that day,. is unable to pay his debts, and is 
totally ruined. A is not liable to make good to B anything except the 
principal sum he contracted to pay, together with interest up to the day of 
payment.” And, indeed, it is judicially decided by Edge O. J. and Aikman 
J. in Ghanshiam Singh v. Daulat Singh, 18 All. 240, that interest could 
be awarded under s.73, Ilus. (n) if there was a breach of a contract to pay 
money on a day certain. In Tara Chand Biswas v. Nafar Ali Biswas, | 
C. L. R. 236 (1877), Markby and Mitter JJ. also held that interest as 
damages can be given from the day of default, and there are several other 
Indian cases to the same effect. In Caledonian Ry. Oo. v. Carmichael, 
L. R. 2. H. L. Sc. 56 (1870), Lord Westbury also takes the same view. His 
Lordship says :—“ Interest can be demanded only by virtu8 of a contract 
expressed or implied, or by virtue of the principal sum of money having 
been “wrongfully withheld, and not paid on the day when it ought to 
have been paid.” This certainly is not the law of England to-day. 
In L.0. D. Ry. Oo. v. 8. E. Ry. Oo.) [1893f A. 0. 429, the House of Lords 
held that however unsatisfactory theepreseat law is and requires amend- 
ment, and whateves conflict there was before on the point, new the 
law is perfectly well-established that interest cannot be recovered a 
as damages except under 3 & 4 Will. IV, c. 42. The correctness of 
this ruling cannot be disputed, because otherwise a substantial, por- 
tion of the Statute 3&4 Will IV, c. 42, s. 28 would become a dead 
letter; and since this decision there can be no doubt that the same rule 
applies to India, because the Interest Act No. XXXI of 1839 is quite simi-, ` 
[gr to the Statute 3 & 4 Will-LV, c. 42, s. 28, and will therefore receive the 
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same cohstruction asthe Statute, To use the very words of the Privy 
Council in Juggomohun Ghose +. Maniokohund, 7 M. I. A. 263 (1859), “ the 
Legislative Act No. XXXII of 1839, was framed, as appears on the face of 
it, expressly in order to extend to India the provisions of the Statute 3 
& 4 Will. IV, c. 42, s. 28, and substantiaky adopts the language of it.” 
In an unreported case, recently decided by the Court of Appeal in Bombay, 


-our learned Chief Justice said that interest as damages couldeonly be re- 


covered in cases falling within the Interest Act; and evidently so, because 
a*substantial portion of the Interest Act will also become a dead letter, if 
construed otherwise. The same point is also decided by our Court of Ap- 
peal (Russell and Batty JJ.) in a case reported in 7 Bom. L. R. 798 (1905), 
which varied the decree of the Court below which allowed interest by 
way of damages. Batty J., in delivering the judgment of the Oourt, said 
that interest could not be given in the shape of damages on aclaim of 


"the Sukhdi, Rejgi and Toda Garas allowances, unless the provisions of 


the Interest Act were complied with. The decision of the House of Lords 
on this point, cited above, is followed by the Privy Council in Johnson 
v. The King, [1904] A. 0. 817. 
"The Interest Act empowers the Oourts to allow interest upon all debts 
or sums certain ata rate not exceeding the current rate of interest, 
provided that, first, if such debts or sums be payable by vir- 
Interest Act ; . get ot 
tue of somg written instrument at a certain time, or, second- 
ly, if payable otherwise, then from the time when demand of payment 
shall have been made in writing, so as such demand shall give notice to 
the debtor that interest will be claimed from the date of such demand 
until the term of payment. The provisions of this Act are entirely in 
the discr@tion of the Courts, and the Oourts are not bound to award in- 
terest merely because the provisions of the Act are fulfilled. Much less 
they are bound to give the same rate of interest as stipulated in the con- 
tract after the due date. This appears self evident from the Act itself as 
well as from several decisions, notably from Sestanath Bose v. Mothoora- 
nath Roy (11 W. R. 68 (1869), per Peacock C. J. and Dwarkanath Mitter 
J.), and from Gossain Poores v. Tekait Het Naravn Singh, (18 W. R. 322 
(1872) per Oouch O. J. and Ainslie &). Of course, the Act does not apply to 
an agreement between the parties regulating the sate of interest except 
from the expiry of the due date, and it was so decided by the Privy Coun- 
cil in Murtunjoy Ohuckerbutty v. Oockrane, (10 M. I. A. 229, 1865). The 
same noble Tribunal has also decided in Juggomohwn Ghose v. Maniok- 
chund, (T M. I. A. 263, 1859 ) that the certainty required by the Act must 
exist at the time when the promise was made. 
The difefence between interest recoverable as such ahd interest 
recoverable as damages is this, that in the former case the Oourtis bound 
d 


April 1906). °. ; JOURNAL, > 113 


to award the rate stipujated, and in the latter the rate is 
- inthe discretion of tl Judge or the p jury. Further, in 

the former case the right to recover interest is time-barred 
only when the right to recover the principal is time-barred,and in the 
latter case it is recoverable ondy for three or six years according as the 
Article 115 or 116 of the Limitation Act applies. In Mott Singh v. Ramo- 
hari Sungh, 24 Cal. 699 (F. B. 1897), Sir Francis Maclean says: “If again, 
post diem interest be provided for by contract, it is just as much a charge 
on the property as the principal; and the mortgagor cannot redeem until 
he pays it. In such a case Article 132 of the Limitation Act would apply.’ 
With the greatest respect to the learned Chief Justice, am unable to 
accept his views. If post diem interest be recovered under the contract, 
then it is time-barred only when the principal is time-barred. The period 
of limitation in such a case is 60 years and not 12 under Article 132. 
Such interest is not merely a charge but a part and parcel of the 
mortgage money. In Bindert Naik v. Gangasaram Sahu, 25 I. A. 9, 
(1897), the Privy Council said that in construing a document to find out 
what was the intention of the parties with respect to interest, it was an 
error on the part of the Court to confine its attention to a single pagbage. 
The Court must take into consideration the whole provisions of the docu- 
ment. And ifafter considering the whole conditions and provisions of 
the document, the Court found that it provided in general terms for the 
payment of interest without any limitations as to the period of its cur- 
rency, post diem interest ought not to be refused even though the docu- 
ment provided for the payment of the principal and interest within a 
certain time from its execution. Mathura Das v. Raja N. B. Pal, 23 1. A. 
138 (1896) is another easein which interest was allowed after the due date 
as interest and not as damages. In that case, a mortgage deed contained 
a covenant for the payment of principal and interest a#a fixed rate 
‘within a year, and a further covenant not to transfer the mortgaged 
estate till the payment in full of the principal and the interest. The 
mortgagee sued to recover the mortgagedebt more than seven years after 
the due date. The Allahabad High Oourt®did not allow interest either 
as interest or damages. It did not allow igterest asinterest because it 
found that the mortgggor only stipulated to pay interest for one year 
‘only, and it did not allow it as damages because they held that the claim ' 
to interest was time-barred after six years from the due date under Art. 
116 of the Limitation Aét. But the Privy Council reversed this decision 
and overruled the Full Bench decision of the Allahabad High Court in Na- 
rindra Bahadur Pal v. Khadim Husain, 17 All. 581 and all preceding 
Allahabad decisions to the same effect, and held that even sf interest was = 
recoverable as damages, it was not time-barred under Act. 116. ait was 
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still recoverable for six years preceding the suit asthe cause of action was 
continuing. But their Lordships fuNher held that upon a true construct- 
; ion of all the covenañts of the mortgage deed, the mortgagee was entitled 
to post diem interest recoverable unfer the contract and not as damages 
for its breach. Their Lordships observe:—“Now there is not, as the 
learned Judges seem to imply, any different mode of construing language 
in the North-West Provinces from that which prevails elsewherg. Con. 
ditions in mortgage deeds must not be disregarded because they happen P 
to be common ones. If it be true that covenants not to transfer till 
principal andinterest be paid arc sometimes inserted, when the intent- 
ion is only to secure interest for a single year, such intention must be 
gathered from other parts of the deed itself. If such a covenant, not 
being controlled by other parts of the deed, does not mean that interest 

is torun till payment, it is very difficult to say what it does mean. 
-n : -© The construction of the High Court ascribes to the parties an 
intention that, however payment may be delayed beyond the fixed day, 
the debt shall carry no interest, that the creditor shall have no remedy 
i provided by contract, but shall be driven to treat the contract as broken, 
and to,seek for damages, which lie in the discretion of a jury or a Court, 
and are subject to a different law of prescription:” But, of course, post 
diem interest can be allowed as debt at the agreed rato only if it appear 
upon the construction of the words of the particular instrument that 
interest is to run at the game rate till payment if money is not paid on 
the fixed day. There is no rule of law that, upon a contract for the 
payment of money on a day certain, with interest at a fixed rate, down 
to that day, a further contract for the continuance of the same rate of 
interest is to be implied. And this was so decided by the House of Lords 

in Cook v. Fowler, L. R. 7 H. L. 27 (1874). 
But the Priyy Council in Lala Chhajmal Das y. Brijbhukan Lal, 22.1. A. 
` 199 (1895), has held that though there was no such rule of law, yet prima 
facie the amount of damages would be the rate stipulated. In that çase 
the Privy Council allowed the stipulated rate of 15 per cent after the due 
date but did not allow compounds interest, which was stipulated, after 
that date. Oourts had also, in their discretion, reduced the stipulated 
rate of interest after the due date’ when the rato was excessive or when 
f the creditor delayed in bringing the suit. Thus in *Naenchand Hansraj 
j v. Bapu Saheb Rustambha, 3 Bom. 131, Melvill and Komball JJ. consid- 
ered the contract rate of 24 per cent as axcessive and reduced it. And in 
Gossaim Luchmes Naravn Pooree v. Tekait Het Narain Singh, !8 W. R. 322 
(1872), Couch C.J. and Ainslie J. tefused to interfere with the discretion 
of the Court below, which redused the contract rate of 12 per cent on a 
bond to only O per cont-after the ductate of the bond which omitted to 
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provide interest after fhe due date, on the ground that the creditor had 
delayed a long time in bringing th® action. The fwhole law on this 
subject has been briefly laid down by Lord Selborne in the celebrated 
case of Cook v. Fowler, L. R.'7 H. L.27%1874). His Lordship says :—* Unless 
it can be laid down as a general rule of law, that upon a contract for'the 
payment of money borrowed for a fixed period, on a day certain, with 
interestet a certain rate down to that day, a further contract for the 
econtinuance of the same rate of interest after that day, until actual 
payment, is to be implied, the decision of the Vice-Chancellor in „this 
case is not erroneous...... I entirely agree with those: of your Lordships 
who have preceded me that no‘such contract is to be implied, unless there 
is something to justify it, upon the construction of the words of the 
particular instrument; and that, although in cases of this class interest 
for the delay of payment post diem ought to be given, it ison the principle, 
not of implied contract, but of damages for a breach of contract. The 
rate of interest to which the parties have agreed during the term of 
their contract may well:be adopted in an ordinary case of this kind by a 
Court or Jury, as a proper measure of damages for the subsequent delay . 
but that is because, ordinarily, a reasonable and usual rate of inferesty 
which it may be presumed would have been the same whatever might 
be the duration of the loan, has been agreed to. But in the case before 
your Lordships the agreed rate of interest is excessive and extraordina- 
ry; and, although no question is raised between the present parties as 
to its fairness and reasonableness, so far it was matter of express contra- 
ct, it by no means follows that it would have been fair and reasonable, 
or would have been so regarded by the borrower, if it had been indefini- 
tely extended to every possible delay of payment after the stipulated time.” 
These exhaust the categories under which the Courts’ can allow 
interest. The mere fact that hardship, however great, will follow to the 
creditor if interest be not given to him, is not a ground, even in equity, 
for the allowance of interest. However unsatisfactory the Courts may 
find the present state of law, they have no power to alter it in their 
judicial capacity. As early as 1859, the Privy Corncil, in Juggomohun 
Ghose v. Manickchund, 7 M, I. A. 263, adversely criticised the Interest 
Act No. XXXII of 1839; and recently*th¢ House of Lords, in L. C.D. Ry. Oo. 
v. S. E. Ry. Oo. [1893] A. C, 429, disapproved, in strong terma, the 
corresponding Statute 3 & 4 Will. IV, c. 42, s. 28, and urgently advoca- 
ted the legislature to enlarge iisescope ; but neither the English nor the 
Indian Legislature has made any movement towards that direction. 
But both the Privy Council and the Houte of Lords tacitly admitted that 
no change in the law of interest can be introduced except by the legisla. 
ture, nay, not even by themselves. ° r 
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To sum-up: the Courts can allow interest in%he six following cases; 
first, where there fis a contract foljits payment; secondly, where there 
is # legislative enactment for its allowance-; thirdly; 
when the debtor obfains money by fraud; fourthly, when 
there is unnecessary and vexatious delay ,caused by the misconduct of 
the debtor; fifthly, when, by the wrongful act of a person, another is 
deprived of money which was actually making interest; and-lasgly, when 
the defendant has made interest upon the money of the plaintif.. It is, 
needless to say thatthe contract for the payment of interest may be 
express OF implied. Itmay be implied from the custom or the usage 
of trade, orfrom the course of dealings between the parties, or other 
circumstances. Butthe circumstances -must be such asto raige a pre- 
sumption that both the parties must be taken to have understood that one 
of them was bound to pay interest and the other was entitled to receive 


Summary 


dinaa LM order that a party may be entitled to interest by virtue of a 


usage, the Privy Gouncil in Juggomohun Ghose v. Manickchand, 7 M. 
1. A. 263, said: “There needs not either the antiquity, the uniformity, 
or the notoriety of custom, which in respect of all these becomes a local 
“law. elhe usage may still be in course of growth; it may require evid- 
ence forits support in each case; but in the result itis enough if it 
appear to be so well known and-acquiesced in that it may be reasonably 
supposed to have been an ingredient tacitly imported by the parties 
into the contract.” e 
As interest cannot be A at law in the absence of a contract, 
so no compound interest can be recovered in its absence. There is no 
rule of law that because a person undertakes to pay interest 
on stated days, he also by implication undertakes to pay 
interest on interest if it be not paid on those days. If that 
be 0, there woyild be no meaning in the rule of law, so frequently laid 


Compound 
interest,» 


down by eminent Judges and confirmed by the supreme Tribunals, that no 


compound interest can be recovered in a Court of law in the absenceof a 
special agreement to that effect. Atthe time when.usury 
ee laws were in forge, a contract or custom, which is an | 
) implied contract, to pay compound interest was treated by 
‘the Courts as invalid except in® mercantile accounts kept for mutual 
transactions, and compound interest was disallowed even when the parties 
in express terms had stipulated for its payment. On this point, the 
decision of Lord Eldon L. O.in kw parte Bevan, 9 Ves. 223 (1803), of the 
Irish ‘Lord Chancellor Lord Manners in Lord Clancarty v. Latouch, 1Ball 
and Beatty 420(1810), and of the House of Lords in Fergusson v. Fyfe. 8 Cl. 
& F. 121 (1841), may be referredeIn the last case the House of Lprds said: 
»—“ Generally a contract or promise for compound interest isnot available 
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ers, no doubt rests are made, sometimes six mont and sometimes 
yearly. That is done on. account of thé custom of the ade. But even in 
thocase of banking- accounts where security is given for& specific amount, 
compound interest is not allowed. This will be corroborated by the 
casas of Dada v. Dhondo, (18879) P. J. 12,14, and Moss v. Salt, (1883) 32 
Beav. 269, and by the case ofthe National Bank of Australasia v. United 
Hand-in- Mand Oo., (1879)4 A. C. 409.” In the last-mentioned case, the 
Privy Counei 7 interest with half-yearly rests on a 
nortgage-debt, that debt being the balance of a current banking account 
kept inthat way. In Mose v. Salt (supra), Sir J. Romilly M. R. held that 
when a mortgage is given bya customer to his bankers for a fixed sum, 
and not forthe running balance, the banker cannot charge compound 
interest. - But it is held by the Master ofthe Rolls in Rufford v. Bishop: 
5 Russ. 346 (1829), that if the mortgage is made asa collateral security 


for the balance of a running account, the Bank may charge compound. 


interest. So also in Fergusson v. Fyfe, 8 Ol. & F. 121 (1841), the House 
of Lords has held that a contract for compound interest will not be im- 
plied on a balance of money remaining after the account is closed ; though 


compound interest may have been received on yearly balances when the ° 


account was running. The decision of Lord Thurlow L. C. in Boddam v. 
Ryley, 1 Bro. 0.0. 239 (1783) goes a step further; because there Lord 
Thurlow held that even a contract for simple interest will not be implied 
after the closing of the accounts. His Lordship says:—“The question now is 
merely upon the interest. Spencer’s representatives claim 9 per cent in- 


terest from year to year, upon the ground that the books were so made up. - 


But I think no such interest can be allowed; for although, where there are 
cross-accounts, interest is as fair after to one as to the othex, yet it is 
not fair after closing the trade.” In another place his Lordship says 
that interest can be awarded on accounts settled if such a @ustom be pro- 
ved; but that no interest will be given, even if the custom be proved, 
wher there is no settlement or acknowledgment of the accounts by the 
debtor, but the accounts are afterwards made up by the creditor from con- 
jecture. This case came up before Lord @hurlow for further hearing and 
is reported in 2 Bro, O. C. 2 (1785), and on gppeal the House of Lords con- 
firmed his judgment „which is reported in 4 Bro. P. O. 561 (1787). The 
result of these cases is that on an adjustment of accounts, whether the 
accounts be banking or not, the lender is not entitled to interest as well 
as compound interest on the sole ground that interest and compound 
interest were charged when accounts were open; a fresh contract, either 
express or implied, is necessary to charge such interest after the adjust- 
ment. But this law is changed by the Usury Laws Act No. XXVIII of 1855 


s.6, under which the Court ig bound to give interest on every adjustment of * 
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accounts.at the s@ne rate stipulated in the orfginal contract; or if-no 
rate of interest sall have been sf pulated and interest be payable under 
the terms of the cSntract, at such rate as the Court shall deem reasonable. 
That means that the Court is also bound to givo compound interest on an 


adjustment of accounts if it formed a part of the original contract. This | 


section brings the law in conformity with the law laid down by Lord Tenter- 
den O. J. in Newell v. Jones (supra) based on a prior decision of Lard Kenyon 
and supercedes the decisions of Lord Thurlow L.G.in Boddam y. Ryley, 
of.Sir J. Romilly M. R. in Crosskill v. Bower, and of the House of Lords in 
Fergusson v. Fyffe. No such section appears in the corresponding English 


‘Statute 17 & 18 Vict. c. 90, and therefore the cases of Boddam v. Ryley, 


Crosskill v. Bower, and Fergusson v. Fyfe are still good law in England 
as appears fromthe judgment of Lord Selborne L. C. in Barfield y. 
Longhborough, L. R.8 Oh. 1 (1872), where the Lord Chancellor followed 


~ the above cases. 


We have seen that the Jourts have power to allow interest in the 
absence of a contract under certain circumstances noticed above. ButI 
know no casein which evena Court of equity allowed 

circimatances  COmpound interest on the ground of fraud or of unneces- 
in kar weet sary and vexatious delay. Much less I know any case in 
' which a creditor, by complying with the provisions of the 

Interest Act or the corresponding English Statute and giving a notice to 
the debtor that he shall’ charge compound intcrest, has successfully in- 
duced a Court of law or a Court of equity ora Court of concurrent 
jurisdiction to give him compound interest. Indecd the power of the 


Special 


Pr 


Court to allow compound interest under the Interest Act is seriously - 


doubted by Sale J. in Marshall v. The Bengal Spinning and Weaving Co.: 
10. W. N. 219 (1896). His Lordship there says:—-“The question, how- 
ever, still remains as to whether the Act does or was intended to give the 
Court jurisdiction to allow what in effect would be compound interest 
upon a debt. I have very great doubt as to whether the Court possesses 
that jurisdiction under-the Act, and there is authority to show that there 
is ground for entertaining suchadoubt. The Indian Interest Act is in sub- 
stance thesame as the Engligh Interest Act and in respect of the latter 
Act Lard Abinger in the case of ‘Attwood v. Taylor, | M. & G. 279 express- 
ed the opinion that the Act did not apply to a case where the contract 
itself was a contract for payment of interest. This opinion will be 
found repeated in the Vol. I of Manning and Granger’s Reports, p. 300. 
But even if the Court had jurisdiction, there can, I think, be no doubt 
that it would be exercising a sound discretion in not allowing com- 
pound interest, except in cases where compound interest is expressly 
neces for by the agreement.”” But there scoms to be no reason 
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why a Court-should nqt allow compound interest jx the absence of 
a contract to that effect, if it be psoved that th@ wrongftl party 
actually made compound interest on Re money of andfher. In Attorney 
General v. Alford, 4 De Gex, M. & G’Sg3 (1853), Lord. Cranworth said 
that mere misconduct on the part of an executor or trustee in not invest- 
ing the funds in his hands dots not make him liable for compound in- 
terest; but it can only be allowed when “he hag received, or which it is 
justly entftled to say he ought to have received or which it is fairly to be 
Presumed that he did receive-that-he is estopped from saying that he did 
not receive it.” Though Lord Oranworth limits his remarks to an exetu- 
tor or rusty Lord Hatherley L. C. and Giffard L. J. in Burdiok v. Garrick, 
(1870) L.R. 5 Ch. 233, speak in general terms for all accounting parties, 
although in the particular case the accounting party was an agent. They 
observe that if it be proved thatthe defendant made compound interest, 
or from the circumstances it can be fairly presumed that the defendant 
must have made compound interest, then compound interest miay be - 
awarded. Their Lordships say they will presume that compound interest 
must have been made if it be proved thatthe money was employed in busi- 
ness. But the mere fact that a solicitor mixes up the money with his own 
at his bankers does not raise such a presumption, the employment Being 
not in business. I fully recognise that Courts have never awarded com- 
pound interest by way of punishment, but I see no reason why they should 
not award it, if it be clearly proved that the party to be charged with 
has actually made it, on the general principle that a person must not 
be allowed to be benefited by his own wrong. 
It goes without saying that the legislature may empower the Courts 
to give compound interest in the absence of a contract, 
Legislative ‘ ee i : 
ennetments. and it may likewise take away the power of coatracting 
for it. 
If one goes through all the case- Jay on the subject of Waet he 
will find that the decision of the lower Courts are reversed on one of the 
: following four grounds :—First, on the ground that the 
ee lower Court was ignorant of the law on the subject, or 
took an erroneous view of it; secondly, thatit raised an implied con- 
tract for payment of interest or comp@und imterest when it ought not to 
‘have raised it, or didenot raise it when it ought to have done so; thirdly, . 
that it wrongly construed a contract or a legislative enactment relating 
to interest; and lastly, that the discretionary power given to the Courts 
by law in matter of interest was not properly exercised by them. . 
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. REGENT ENGLISH CASES, 


. i. Se 

NvisancE—Taide District—Noisy Neighbowrhood-——Printing Machin- 
ery—Noise, Increase of —Residence-*-Standard of Comfort—Injunction. In 
a locality devoted to noisy trades, such as the printing and allied trades, 
ifa printing-house or factory subjects the occupier of an adjoining: 
residence to such an increase of noise as to interfere substantially with 
the ordinary comfort of human existence according to the_standard o 
comfort prevailing in the locality, thatis sufficient to constitute an 
actionable wrong entitling that occupier to an injunction. The principles 
upon which a legal nuisance arising from an increase of noise in an 
already noisy neighbourhood may be restrained by injunction considered. 

Rushmer v. Poleue & Alfieri, Limited (1906, 1 Ch. 234). 
Witi— Class—Gift to Children as a Olass—Substitutional Gift to Issue 
-—Iesue of Parent Dead at Date of Will—Residue— Will—Construction, 
A testator by his will gave legaciesto the children of one of his sons, 
whom hé described as “my deceased gon.” He gave the residue of his 
estato in trust for all or any of his children who should be living at his 
* deatle and attain twenty-one or marry, “provided that in case any one or 
more of my children shall predecease me living any child or children 
living at my death, then such child or children of my deceased child shall 
take” their parent’s share :—Held, that the children of the son who was 
dead atthe date of the will were not entitled to share in the residue, Jn 


re Gorringe. Gorringe v. Gorringe (1906, 1;0h. 319). 


REVIEWS. 
* erent acti 

Wharton and Stille’s Medical Jurisprudence. In three Vols. Legal questions 
by Frank H. Bownsy, of the Publisher’s Editorial Staff. Rochester, 
N. Y.: The Lawyers’ Co-operative Publishing Oo. Fifth Edition. 1905. 
Roy. 8vo. Pages, (i) clv and 1030; (ii) xxx and 858; (iii) lxxi and 

692. Price $ 18. R 
AMONG the standard works on Medical Jurisprudence this work is 
entitled to occupy the very fr@nteraftk. It is the product of highly refined 
intellect belonging to the medical and the legal*professions. In its 
comprehensive grasp of details, its abundance of citations of decided 
cases English and American, and ,its careful collation of medical 
researches, it has no rival. The work is publishedin America, the land 
of progress. Mr. Bowlby, the law editor of these volumes, has epitomised 
American and English cases: viewed inthis aspect, this work is sure 
-to become tHe feading work of reference not only in America but in all 
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countries where the English laws are respected and the English language 


is spoken. But its claim to eminence gSes not rest wit this alone. The 


_ chief value of the work gravitates towards its “mfpdical” sections. 


j 


Each portion of this soction is preparc&'by the best authority on the 
subject: and in this portion we notice that the information is drawn not 
only from English and American medical magazines, but algo from all 
the available continental sources. 

The work.under-review is divided into three bulky volumes, The sub- 
ject matter of Vol. Lis Mental Unsoundness. The legal aspects of the subject 
have been treated by Mr. Bowlby in Chapters I-XX, with the sole purpose 
to present to the readers what the Courts of Law decided on the subject, 
and not to exploit any theories of his own. - These Chapters turn upon 
mental unsoundness in its legal relations. Chapter I treats of contracts 
by and with lunatics : and marriage and divorce are dealt with in the two 
succeeding chapters. The vexatious subject of wills forms the subject 


matter of Chapter IV; this is followed by a brief disquisition on the law 


of gifts by an insane. The readers attention is then directed to the 
law relating to Commissioners of lunacy and drunkenness. The learn- 
od editor then proceeds to consider when and how far insanity or 
drunkenness affords defence to a charge of crime: and this introduces 
the discussion of liability in tort. So far the subject is treated of in 
its substantive character. The adjective phase of it, that is, the pro- 
cedural law in cases of insanity then receives its*due share of attention: 
and then we have lengthy chapters on witnesses and evidence. This 
concludes the legal aspect, the subject matter of Book I. Book II 
deals with Insanity—its various forms and its medico-legal aspects, 
which occupies chapters XXI-LIX ofthis volume. It is the work of Dr. 
J. H. Lloyd, Neurologist to the Philadelphia Hospital. It tre&ts of the 
subject independently from the standpoint of the scientific expert on 
the subject. Both the lawyer and the doctor have done full justice to the 
subject and have proceededa great way towards putting on a scientific 
basis that puzzling human phenqmenon—the insane. 

The second Volume deals with poisong—the silent but potential agen- 
cy in suicide and homicide. It is edited by Dr. Amory, Lecturer on the 
Physiological action of drugs, Harwafd Mefical School, and Dr. Emerson, 
Instructor in Physiolégical Chemistry, Medical School of Harward Univer- 


-sity. In this volume, the.knowledge of the action of poisons upon the . 


living organism, as shown by the more recent literature published in 
Europe and America, is faithfully depicted. The learned doctors have 
classified poisons in accordance with their themical and physical relations, 
An expert, usually familiar with chemistry, more naturally, when invest- 


igating the dead aa of a person destroyed by poison pursuds a regula: » 
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order of chemic@l analysis. His researches, therefore, would be more 
readily followed yhdera chemica¥ylassification. In describing the phy- 
siological action §f the various poisons the best of the teachings of the 
mostrecent and reliable works of toxicology have been consulted and 
incorporated. The large number of references in the footnotes show 
that the compilation of the views of wr iters on toxicology covers a wide 
field, explored by expérimenters and students in tho study of the action 
of bothold and newly discovered articles, not only in their relation to 
toxicology, butof the results of exper iments on the action and effect ôf 
poisonous substances during life, and the manner and cause of their pro- 
ducing death. Not the least important portion of this volume is that where 
attention is directed to a description of the action of the more recent, 
forms of poison commonly used in the industrial arts, such as carbolic 
acid, wood alcohol, &c., which unfortunately for this reason are accessi- 
ble to anyone desirous of effecting death by suicide or murder, as also 
in causing death from accident or negligence. 

The third and the third last volume concerns itself with physical 
conditions and treatment, which apparently is of absorbing interest to 
the medical rather than the legal profession. In view of the advance 
during the past twenty years, that is, since the time the preceding edi- 
tion was published, along so many lines of scientific work, especially in 
physics, chemistry, entomology, becteriology, anatomy, pathology and 
physiology, a great porion of this volume has been re-written. Notwith- 
standing this, a vast quantity of material used in this book isfarfrom 
being placed on a scientific basis. It rests upon the assertions of men ~ 
who, in the past, have donethe writing. Their ideas, no matter whe- 
ther based upon accurate observations and careful reasoning or not 
have beef copied from book to book, and when analysed show that they 
are merely the opinion of one man, that has been followed by others, 
not because it was proved to be true, but because the others knew 
nothing more accurate. This volume is divided into four books. The first 
treats of questions having reference to pregnancy and infanticide: the se- 
cond deals with questious arising out of the difference of sex: and the 
third refers to physical injuries by force. The subject matter of the fourth 
book is what may be called t&c ethes of the medical profession. Two 
entirely new chapters have been added, the one oh the effects of elec- 
tricity, and the other on the causes of sudden death. The whole design 
of this volume seems to be to furnish all the law as to the rights, regu- 
lations, duties, and liabilities of physicians and surgeons in all their 
personal relations, and as to situations arising from their acts. 

Speaking generally, the three bulky volumes of-this compr ehensive 
- work embody everything that ig worth knowing about the subject with 
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which it deals. We'ofer our congratulations alilfe to the several 
editors and to the publishers on the guccess which Hhs attended their 


labour and enterprise. 
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The Law of Money lending pest and present. By JosEpH BripeEs Mat- 
THEWS, of the Middle Temple, Barrister-at-Law. Lonpon: Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 1906. Demi Svo. Pages xvi 

e and 141.’ Price Ša. 

Tus book is divided into two parts. Part I contains a history of the 
law of interest in England. It deserves mentioning that in an early period 
of English history there was one law forthe Jew and another for the 
Christian. In the reign of Henry II the ordinary rate of interest which 
the Jew was allowed to take was two-pence inthe pound per week, or 
434 per cent per annum, compound interest being forbidden. This state 
of affairs continued to exist till the Magna Charta which provided that 
debts due to the Jews were to bear no interest during the minority of the 
heir of a deceased debtor; the widow was to have her dower and pay 
nothing-of the debt; and the children were to be provided with neces- 
saries before payment out of the residue. This provision of Magna 
Charta was re-enacted by the Statute of Merton (20 Hen. III. c. 5). The 
last Statute which dealt with this subject was the Statute of the Jewry (3 
Edw. I.) by which interest was made irrecoverable by legal process, and 
the Jew was thus subjected to the same disabilit¥ in the matter of taking 
usury asthe Christian. The Christian had all along laboured under the 
disadvantage of earning nothing by way of interest. By the laws of 
Edward the Confessor usurers were banished the Kingdom, and a man 
convicted of the crime of usury forfeited all his substance, and was 
to be treated as an outlaw. It was by imperceptible degrees, as it were, 
that the law removed this absolute bar against usury ang the present 
stage was reached. The latest enactment- upon the subject is the 
Money-lenders Act 1900 (63 and 64 Vict. c. 51); which is set out in 
full with commentaries in Part II of this book. This Act is, the author 
reminds'us, open to two criticisms. First, hat the terms “excessive” and 
‘harsh and unconscionable” are terms of vague import which render the 
equal administration of the Act in the highest: degree difficult, if not 
impossible; and secondly, thatifa loan transaction is of such a character 
~ that it ought, in justice to the borrower, to be set aside, there cannot be 
any justification for differentiatiug between lenders who are “money- 
lenders” as defined by the Act and lenders who are not within such 
definition. There are several valuable appendices atthe end of this 
book which, faithfully depicts the Law of dnterest in England as it hag 


_ been and as it is at the present day. * 
+ 


k 
+ m 


128 THE BOMBAY LAW” REPORTER. : [von. viiL 


A Guide to Studint's Law Booka and the Legal Profession. By J. Scorr 
Duckers, Solfcitor. Lonpon: Sweet and Maxwell, Ltd., 3 Chancery 
Lane, W. C. 0G. Crown 8vo, Pages vili and 178. Price 3s. 6d. net. 


Tre object of this little book is, we åre told, not to outline any defi- 
nite course of reading, but to introduce the student to the numerous works 
which have been written for his benefit and to assist him in ransacking 
the law library for books most suited to his requirements at @ny parti- 
cular stage of his study. It, therefore, contains a brief notice of every cu» 
rent law-book suitable for the use of the student for the Legal Profession or 
for University Law Degrees in England. The first difficulty that besets a 
beginner in the study of law is to know what books to read: and for this 
he has to rely upon his friends who are either in advanced study or have 
just finished their course. And it is notorious that he frequently fails to 
secure an adequate list. This calls to mind the same difficulty that tho 
present writer had to face. Before beginning the study of law, he waited 
upon two friends of histo procurea list of law books tostudy: and both of 
them gave lists long enough to frighten a man out of his senses. A book 
like the present is, therefore, greatly to be desired. It brings home the 
truth—choose your own books. Do not wade mechanically through a list 
prescribed by some one else or your reading will become the veriest 
drudgery instead of becoming—as it should do—a real pleasure and 
delight. Do not stick to mere examination summaries: read as widely as 
you can, remembering— l 

‘Wo get no good by being uugeneroud 
Even to a book, 


And coleulating profits—so much help i 
By so much reading.” 


So Much by way of general remarks. The list of books givon is for 
the benefit of students of law in England. But it is the second part of 
the book which has special attraction to students in India. The chapters 
on “how to become a barrister” and “how to become a solicitor” are full 
of useful information and contain a mass of’ details which one proceed- 
ing to England for cither branch of the profession will feol interested 
to know. There are two valuable appendices to the book containing the 
Bar Council Regulations an@ the Baw Society’s Regulations. 
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LORD ERSKINE. 





ià a survey of great Judges of the past, our attention is naturally rivett- 
ed on the commanding figure of Lord Erskine. Splendid in itself it 
suggests many reflections and contrasts. No man’s reputation as advo. 
cate has ever stood quite so high or is likely to stand quite so high 
again. In the fond adoring pages of all his contemporaries, and subse- 
quent portrait painters, he is depicted asthe perfect advocate. The great- 
est, the most eloquent, the most persuasive, the most successful, and the ° 
most deservedly successful of them all, such is the almost unanimous ver- 
dict. And it is a verdict that may well flatter our modern complacency. It im. 
plies that a great change for the better has come over the public taste, and 
that the critical standards by which we judge prfessional eminence have 
been sensibly raised.* It is as an advocate, not as a judge, that Erskine 
won his unique fame; it is as an advocate rather than as a judge that 
the true value of the man ought to be estimated. For not even the most 
confirmed of his admirers-would venture more than a hesitating opinion 
in favour of his claims to judicial eminence. Nevertheless he roge to the 
woolsack, and entertained no mean opinion of his owg legal attain- 
ments. The world was comparatively a small world then: the field of 
competition was limited; it needed but little genuine talent to carry a 
man to the front, and to lay the foundations of the most exalted reputa - 
tion. But although the arena was relatgvely small, there were a num- 
ber of giants competing init; the age of Pitt, Fox, Burke, Sheridan, 
Plunkett, Curran, to name only the “irgt fèw colebrities that occur to us, 
was essentially a grêat age; but the measure of its greatness were the 
transcending gifts of one or two highly gifted individuals, and that 
supremacy again was the easier ẹstablished by reason of the generally 
low levels of intelligence and culture. Still had Erskine really been 
able to stand trial against any one of those distinguished men, even 
against the comparatively unknown Irish, Master of the Rolls, he would 
have better deserved his own enormously inflated reputatich. For after 
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wading through @] the Erskine literature we have been able to lay our 
hands on, our d@liberate convittion i is, that even as an advocate Ers- 
kine was immengply overrated, while as a lawyer he was, if a compe- 
titor for first es beneath confempt. And, in the present time, the 
talents which bore him so easily and rapidly to fame and fortune, would 
hardly have sufficed to keep him in bread and butter. It is doubtful 
indeed whether had he lived a century later, he ever would Pave been 
able to exclaim in his joyous light hearted way, on receiving his first 
thousand pound fee, Voila the non suit of cow beef. But here we are 
anticipating. There must be some solid elements of good, some sterling 
worth in a man who not only rose like a rocket to the highest firmament 
of forensic dignity and emolument, but retained through the whole of 
his career at the bar so much sincere affection, often bordering.on devo- 
tion. Few men who have been so phenomenally successful have had so 
few enemies and detractors. Jealousies there were, and some rival- 
ries, that were occasionally bitter. But, on the whole, as he was in a 
worldly sense the spoilt child of fortune, so not the least of her kindly 
gifts was the power of conciliating the love and admiration of all. 
Such supereminence in a learned and crowded profession implied some 
corresponding merit, and if the most laborious search for. traces of it 
proves vain, the plain conclusion is that very much less of it was required 
in those, than would be required in these, days to support such a towering 
fabric. Erskine came ef a good Scotch family; he commenced life as a 
midshipman ; sailed to the West Indies; got tired of the sea, took to the 
proféssion of arms, wearied of that, and finally resolved to be called to the 
Bar. His career was meteoric and triumphant. For a short time he had 
. to undergo the usual hardships of the briefless; and this was his cow 
beef periéd. That cheap but unpleasant food was all that the brilliant 
young advocate could then afford. But luck soon came his way. 

Erskine, “if ever man was, was born with a silver spoon in hig” 
mouth, Some old sea dog, a Captain Baillie, got into trouble, happens to 
be dining with Erskine, is taken with his sea lore, and resolves to entrust 
him with his case. That was jhe beginning; shortly to be followed by 
the defence Admiral Keppel, for which the Admiral was so grateful, that 
he rewarded his young advocafe with no less than a thousand pounds, and 
this was the Non Suit of cow beef. It was so in truth. Within three 
years of having been called to the bar, Erskine was in all the great po- 
litical prosecutions of the day; he wasn acknowledged leader; he takes 
silk at an unprecedentedly early stage in his career, and never: once 
looks back. Over this taking of silk there is some disagreeableness; as 
it was intended to promote thg popular favourite over the heads of hi 
seniors on oirduit, and as a matter ef fact, one of them Pigott, we thin? 
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writing from memory, yielded, taking nothing in turn but ‘rather 
“ungracious contempt. Another, John &cott, destined to be a far greater 
man than Erskine, held out and had hig way. The pol@tical prosecutions 
in which Sir Vicary Gibbs, the most vinegary Attorney General that the 
law had yet seen, was so extremely active, made Erskine’s opportunity. 
And he was not the man to miss it. He soon became the popular idol; 
as he procured one acquittal after another, mobs awaited him at the en- 
trance to the Courts, unhorsed his carriage and dragged him home in 
triumph. This was precisely what Erskine loved: it gratified his native 
vanity, it ministered to his inordinate egotism; it contributed not a little 
to spoiling what nature had designed to be a very sweet character. In his 
old age, his glories fast receding, derelict old man about town, he was 
never tired of alluding to these halcyon days when his fame was at the 
zenith. Whenever he could obtain listeners, he would tell of the shouting 
crowds and how they unhorsed his carriage, till wicked old Eldon spoilt 
the effect and put a stop to the garrulous repetition, by interposing on 
one occasion, “ ay and never brought them back again”. This was not 
true; but it raised a laugh and piqued the vanity of the vainest of men, 
who was never afterwards able to tell the old old story with anything 
like the same gusto. Any one in search of another flattering contrast be- 
tween those good old times, and these, need go no further than the record 
’ of those endless and absurd State trials. Reading them now, it is almost 
incredible that any Attorney General should have’ compromised his party 
by instituting such prosecutions as those in which Gibbs and Scott gloried. 
They were almost without exception unsuccessful; and when the materi- 
als on which they were founded are carefully sifted, that is not surprising; 
but it is surprising, nay more than surprising, that any sane lawyer should | 
have wished to prosecute on such charges, or if he did wish to, should have 
entertained the least hope of success. One of the earliest ef these cases 
in which Erskine came prominently before the public was the trial of that 
unhappy madman Lord George Gordon. There was nothing remarkable, 
due regard being had to the conditions then prevailing, in this trial. But 
it affords an instructive glimpse of the attétude of the profession towards 
their idol. Every one who is at all interested in legal history and legal 
anecdote must be well acquainted with the story of Hrskine’s oath, This 
was the occasion of it. Advocates were not supposed toswear in Court 
in those days, and the rule was a salutary one. Had any one but . Ers- 
kine had the temerity to break ineupon it, he:would probably have met 
with shorts hrift at the hands of Bench and bar alike. ButErskine was 
Erskine law unto himself, and shortly to be a law unto his contemporaries 
aswell. So gfter tearing the crown evidenceto piecos, he rose up and spoke 
while the Court listened with bated bteath. and this is what, defying the 
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thunderbolt, he sałd: “By God! that man is a ruffian that would build on 
such slender foundations evidence $gainst the prisoner.” This novel form, 
says one of his bligdest admirers, forged on the spur of the moment, and 
spoken with tremendous earnestness, drove conviction home to the hearts 
of the jury. Juries must have been delightfully easy to convince in those 
days. Erskine himself was so pleased with his audacious experiment and 
its happy results, for instead of being sternly reprimanded as &e richly 
deserved to be, he was flattered and caressed by every one, that throughs ` 
the whole of the rest of his forensic career, we find him interlarding his 
speeches in and out of season, and without much regard to tho appropria- 
teness of the occasion, with the name of the Deity. Howevor nothing 
succeeds like success, and about Erskine’s success, tested by his fee book 
and the adoration of his compeers, there cannot be the least doubt. 

The secret of it must be sought in the man’s personal magnetism, 
that indefinable quality that defies all analysis, and is often expressed in 
the single simple word charm. Erskine in those days was the most 
charming of men, ifhe was not in reality the groatest of advocates. The 
pages of Espinasse, and Dibden, reflect the warm regard in which he was 
universally held; they reflect more than that, the lavish idolatry with 
which every one of his excellences, was lovingly dwelt on and elaborated 
for the benefit of posterity. This while it may have been the good for- 
tune of posterity-- for the anecdotical pages of these lively writers mako 
the most amusing readihg—was not as lucky for Erskine. A man needs 
more than a vast contemporary reputation, he needs to have been truly 
great to bear this kind of reproduction by sample. And the samples of 
Erskine’s characteristic merits which have been collected with unremitt- 
ing diligence, and exhibited with.the utmost pride, are tawdry and trifl- 
ing. Erskine has been extolled for no single quality perhaps more than 
his perennial, and spontaneous humour. Humour is happily a varying 
quantity; the humour of the Early Victorians as preserved in the pages 
of Punch, and if we may dare the awful heresy in the immortal works 
of Dickens, was something quite different from, and inferior to, the deli- 
cate refined cultured article wich modern taste insists upon. And the 
humour of the Georgian perigd was probably, in the gross, inferior to the 
humoyr of the early Victorians. We have abundant examples of Erskine’s 
wit and humour, both in the practice of his profession, and in the inti- 
macies of private life. There can beno doubt that these are the very 
best, and they are usually execrably* bad. His professional jocosities, 
are really dreadful. A judge’s joke is ewi generis ; commonly it is the rare 
revolt of over-taxed austerity, a kind of pitiable hysteria, at which in 
duty bound, the Court always Paughs hilariously, lest it should betray its 


real sentiment by tears. But there’ is no exguse for the jesting counsel 
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except the single valid onc, that the intyinsic merits ofthe jest excuse its 
impropriety. Erskine certainly cannotglaim that excuse. He was addicted 
to puns, and puns of the feeblest kind. We, in company with all who 
reverence the venerated traditions of the English bench, deplore 1ts 
prostitution to the public’s movbid craving to be amused. The jesting 
judge i is a suspicious modern product; the sustained buffooneries of a Darl- 
ing— slas¢hat it should be so but so it is, not only in name but in very 
teuth the Darling of the London Court prequenting public—pall upon us; 
they bore us to death, not only because they are so utterly inconsistent 
with the awful majesty of the law, but because on the whole they are so 
exceedingly bad. But deplorable as Darling and Lawrence and other 
comedian judges arc, when compared with the pantomime clown, as 
society entertainers, they arc, we must reluctantly own far ahead of the 
humorous Erskine. Kenyon, who had as much idea of humour as an 
ox of line engraving, was one of thediligent disseminator and champions 
of this fatal fiction. He uscd to say, when any one complained of 
the tenuity of Erskiners jokes, that he had wit enough to furnish forth 
a score of such lesser men as his detractors. Here are few of the bright 
gems for which the “incomparable advocate” as Espinasse will persist 
in styling him was famous. Apparently a commercial traveller, was 
called in those days either a rider, or a traveller, the latter being the 
person of more dignity. Examining one of these men, Erskine says, a 
rider I believe? Nosir, a traveller. Q. Pray Sir, are you addicted to that 
failing usually imputed to travellers? Talking with friends at the Bar, 
he remarks that practice lends confidence. One lamb demurs, says he 
has plenty of practice, but is not getting ovor his timidity. Erskine, no 
wonder, that a lamb should grow sheepish. This masterpiece of satire on 
Judge Ashurst, a man of lean countenance is respectfully offered to poste- 
rity. Judge Ashurst, with his lantern jaws, sheds light upoa the English 
laws. And this latin line on Judge Grose, Exclamat, dubitat, stridet bal- 
butit,—et errat .... Baffled by an obstinate witness who cannot be 
made to see the difference between long and thick Erskine gives it up in 
these words, why man you dont seem to®know the difference between 
what is thick and what is long. Noy Ul ġell you the difference. You 
area thick headed fellow but you are nota long headed one.e .. 

_ Defending a litigious wharfinger namvd Bolt, who had been pretty rough- 
ly handled by Mingay, Erskine told the jury, that so far from his client 
really being that kind of man he was so much the reverse, that in all the 
neighbourhood he was commonly known as Bolt upright. The more ela- 
borate specimens of his pleasantry, are much too long to quote. They 
are uniformly ponderous, over laboured, antl feeble. It is ayrelief by way 
of contrast to give one really witty saying of Bearcroft, who was 4 man 
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of grave irony, in #eply to Ersking The case was that of a young man of 
fashion who had married a lady wose past was not irreproachable. Ers- 
kine had held fort’ in his usual figrid way to the jury upon the enormous 
sacrifices his young client had made: how he had given up position, 
family connexions etc. etc. to marry theewoman. Bearcroft bided his 
time, and then made the crushing rejoinder. You haye-heard a great 
deal of the sacrifices he has made for my client. What are they to the 
sacrifices she has made for him? He is said to have given up positions 
family ties, and go forth, while she, gentlemen, she for him has given up 
all mankind. 

We must defer to another occasion, should one offer, a critical 
examination of Hrskine’s oratory forensic and parliamentary, and of his 
character, as it developed in the full blaze of the unclouded stinshine 
of success and popularity. 

LEX. 


THE SEPARATION OF EXECUTIVE AND 
JUDICIAL FUNCTIONS IN INDIA, 





ARTHUR JAMES Hucues, B. A. (Oxon). 
Barrister-at-Luw. 


ONSIDERED at lArge the Government of a modern civilised State 
consists of three parts, the Legislature, the Executive, and the 
Judiciary. The functions of the bodies of persons composing each of 
these parts are legislation, administration, and interpretation respect- 
ively. To be more precise and scientific the members of the Legislature 
originate hew laws, modify laws in operation, and repeal laws that are 
obsolete, uselegs, or opposed to the conceptions of an advancing morality ; 
the Executive carries the existing law into effect, it is law living and 
armed, and while securing the well being of Society, punishes crime and 
represses disorder; finally Courts of Justice construe and interpret the 
law in doubtful and disputed cages. 

Proceeding a step further, one may add that in at any rate most 
progressive societies it has been fonsidered wise and expedient that 
these functions should on the whole be kept distinct, so that the union 
of more than one or of all of them in the same person, or body of persons, 
may be regarded rather as an exception than asa rule. 

True it is that the King, who in ancient and aristocratical times was 
law-giver, judge, and priest, combines all these functions. And a modern 
President finds himself in thateespect in a necessary historical succes- 
sion. But iti obvious that there must be a Chief Cornerstone, King Prosi- 
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dent or other Political Sovereign, in ogder the’all the elements of the 
constitutional fabric may be synthesized into a whole. 

_ Again, so far as the United Kingdom is concermed, there is an ex- 
ception, which, it must be admitted, goes some way to swallow the rule. 
The Heads of the Executive algo sit in one or other House of Parliament. 
But the reagon-of the exception reveals the basis of the rule. They sit 
there, nof#in their Executive Majesty, but in order to secure the control 
gf administration by the representatives of the people. And this fact 
must be remembered in the course of the special discussion to follow. 
The Lord Chancellor, too, for mixed historical and political reasons, 
stands in anexceptional position. He is Speaker of the Lords, Head of a 
Department, and in reality Chief Justice of the realm, his triple position 
reflecting that of the King whose conscience he keeps. 

On the other hand the existence of the rule is shown in the position 
of the Comptroller and Auditer-general, the pivot of the English financial 
system, who is, by the Exchequer and Audit Act, 1866, ineligible for a 
seat in Parliament; as are also Civil Servants. Judges who attend, re. 
ceive writs of attendance, not of Summons. 

Let me, however, come more closely to the point to be elucidtted. - 
In India Revenue Officers exercise direct jurisdiction in the early steps 
of criminal trials, and in certain classes of civil suits. They also possess an 
appellate revenue jurisdiction. Such is justice in the East. Iam writing 
in London, and I say that the case would be similar here, if the Attorney 
General, who as a Law Officer is one of the administration, were ina 
state prosecution, or in revenue proceedings, to preside on the Bench, 
instead of pleading at the Bar before aJudge, who tries the issues. ac- 
cording to the same rules of procedure and evidence as he wouldyapply in 
the least important case. A man interested on behalf of the Crown 
would decide the issues. Or imagine again, venue case, the Lords 
Justices of Appeal being displaced by a reasury clerk or a Somerset 
House official. Any British taxpayer woudd at once resent the arrange- 
ment. Remember, too, that, as Mr. Justice Stephen says, in piace most 
important state prosecution, the Attorney*General, though a member of 
the Executive Government, possesses power as ample as, but no ao 
Jen than, those wielded by the youngest Counsel at the Bar. e 

` In 1899 Lord George Hamilton wás memorialized on this topic of 
the separation of functions, and was asked to reform the existing system. 
He forwarded the papers to Lord Carzon, whoin his Budget speech of 
1903 promised the matter should be dealt with in the next year. Lord 
Cross, a Oonservative, and Lord Kimberley, a Liberal, have both admitt- 
ed the case of the memorialists. On Sth Ma} 1893 Lord Cross gaid in the 
House of Lords that it would pe an excellent plan to separate judicial 
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from executive duties, and that it would result in vast good to the Gov 
ernment of India. In this Lorde Kimberley concurred. Accordingly I 
claim to speak, not as a partisan "but like Sacitus, sine studio eb via. 

History first and theory aftefwards, is a sound rule. The memorial 
presented to the India Office in 1899 is gnshrined in a valuable Green 
Book before me, and contains a history of the matter. It appears hence 
that the movement in favour of complete separation dateg back two 
centuries, as far back indeed as 1793 and the era of the Cornwallis 
Regulations. The specific question of Criminal Procedure is not men- 
tioned in this part of the Green Book, but Lord Cornwallis’s Government 
was keenly alive to the financial aspect of the case. All questions 
between the government and landholders respecting the assessment and 
collection of public revenue, they thought should be taken away from 
Collectors of Revenue presiding over Revenue Courts, and transferred 
to impartial tribunals. These should be presided over by Judges un- 
interested in the nature of the decisions, so that in future the Collector- 
Magistrates of Regulation Provinces, who in non-Regulation Provinces 
figure as Deputy Commissioners, would no longer decide on the validity 
of their own acts, but on the contrary would be amenable to the Courts 
of Judicature. 

The union of functions, so far as criminal jurisprudence is concern- 
ed, received sharp adverse criticism from the then Lieutenant Governor 
of Bengal in the yeaz"1838. A Minute of that year, so far from differ- 
entiating between the exigencies of Eastern and Western communities, 
declares that any considerations in favour of separating judicial and 
police duties in London apply to India with double force; going on to 
state that therevil of the system is two fold, affecting g prejudicially (liter- 
ally s0) the administration of justice, while âlso impairing the effici- 
ency of the police. 

a despatch,of tke Court Of Directors dated 1856 shews that the East 
India Company were in favour of a reform the Crown has been slow to 
sanction since the transfer in 1858. 

Themost important landmark is 1860, when Instructions were 
issued to a Police Commission, laying down the necessity of a complete 
‘Beverance | of the executive fron® tHe judicial authorities. The Commis- 
sion reported in this sense, and the Police Act of 1861 did introduce a 
change. This, I admit, and I will deal specially with that when review- 
ing Mr. Justice Candy’s Article on this subject in the ‘Law Quarterly 
Review’ for April 1905. The police work of District Magistrates was 
lightened by the appointment, in General Police Districts, of an Inspect- 
or-General, and i in local Magisterial jurisdictions of District Superin- 
tendents end a number of Assistant Distr ict Superintendents of Police, 
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‘The last Act is one passed by the Legislative Council in. 1898. I 
will advert to it in the course of crifficizing Mr. Justice Candy, and at 
the same time I must deal also with Sir Henry Cottgn’s discussion in 
“New India,” inasmuch as the former discussion is a reply to the 
latter, 

The issues between Sir Henry Ootton and Mr. Justice Candy, both of 
whom are@gentlemen having had ample experience of Indian adminis. 
gration, appear to the candid enquirer to be substantially issues of fact. 
‘The Chapter upon the subject of Administrative Reform which Sir Henry 
includes in his work entitled “New India and India Revisited” deals 
- with other subjects besides the separation of duties. Thus he deals 
with the substitution of native for European agency in the official world, 
and that part of his work I pass by as also the remarks of his opponent. 

In reality the difference between the two men lies here. Sir Henry 
asserts and Mr. Justice Oandy denies thatthe work of reform has gone 
far enough. Agreed on the main principle at stake they differ in the 
matter of degree, although, asI show, Mr. Justice Candy defends his 
position by illogical arguments. | 

_ He froely allows that if the facts as stated in “ New India” are true, ° 

there is every need of reform. But he adopts an attitude familiar to 
all logicians. While admitting the necessity of the apodosis, he denies 
the protasis. The facts according to him are wrongly given. There is 
nosuch combination or duplication of functiofis as to lead to grave 
abuses of administration. If there ever was, there is not now. Such is 
his case, the defendant’s case as it may be called. 

A strong, indeed the main support, for this view he finds, or fancies 
he finds, in the Police Act of 1861 and the new Police Code of that year. I 
have explained that these measures were the outcome of recommenda- 
tions made by a Commission of the year before, but I havg carefully ex- 
amined the resultant legislation, without being able to see that it does 
away, with the plaintiff's case. The Act of 1861, established three new 
offices, an Inspector General of Police, a District Superintendent 
of Police, and an Assistant District Sugerintendent of Police. Before 
the Act police work was done actively and personally by the District 
Magistrate- himself. He wasi. e. his éwn Head of Police. ` 

Now let me say in the first place-as replying for the plaintiff that 
police work, although a cardinal feature in executive work, does by no 
means exhaust its scope. Revenus, roads, bridges, aqueducts, irriga- 
tion, sanitation and the like all also occupy the District Magistrate’s 
time. Accordingly, even if the effect ofthe Act had been entirély “to 
depose him from his headship of the police, there would still remain all 


the other departments of the admitistration of his district to supply 
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instances in whic judicial and executive functions might be detriment- 
ally combined. 

But again the very Act itself Ses tothe District Magistrate, 
by an express proviso, the generalMlirection and control of the police in 
his District. It leaves him precisely as befgre, responsible to his official 
superiors for the assessment and collection of revenue, for good order, 
and the detection and punishment of crime. Nor can one be gurprised 
atthis. The recommendations of the Commissioners, although in fact the 
union of executive and judicial duties in any shape or form violates the 
principles of equity, expressly state that while separation ought to be 
_ the general rule, an exception must be made in favour of the District 

Magistrate. I would, therefore, ask any fair-minded man whether, 
such being the case, and human nature being what it is, there is not 
every likelihood of the two duties of general control and particular 
determination of fact coming into conflict? But why need one say 
‘likelihood’, when the Green Book before me, and the statements of 
Mr. Ghose and Mr. Dutt teem with actual cases of conflict? 
I need not go through the cases. Any student of political science 
«ecan do that for himself. The matter is one of inductive reasoning, and 
as readers of John Stuart Mill know, a single crucial instance may be 
worth more than a whole simple enumeration. The very first case cited 
shews that District Magistrates do still try cases in which they have a 
direct personal interest,*and as Mr. Justice Candy positively asserts that 
such functionaries do not any longer try cases themselves, I commend a 
perusal of the facts to his kind attention. 

I have been through the Act of 1898, which esteblishes a new 
Criminal Procedure Code. The reader may take it from me that the Act 
leaves the Problem unsolved. 

Incidentally Mr. Justice Candy remarks somewhat sneeringly that 
oll Mr. Ghose’s cases are from Bengal. I have admitted that in Bengal, 
and may add especially in Lower Bengal, reform is more wanted than 
elsewhere, but I see that the Memorial to Lord George Hamilton was 
signed by two Bombay Judges, agd one Ceylon Judge. Their testimony is 
the same as that of the Bengal Judges. 

It may be as well to explafn ewifere the duplication of duties comes 
in, as Mr. Justice Candy seems to doubt its existencd. In the first place 
there is the District Magistrate. He is admittedly tho pivot of the official 
system, and the administrative link between Government and people. 
He isalso a Judge, the District Judge specially so called being a distinct 
official. As a Judge he decidés police, revenue, and other cases or 
transfers them to an appropriate tribunal. He hears appeals from 
Magistrates of the 2nd and 3rd classe At the same time he is the execu-” 
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tive head of. all the officers who collect revenue, and do police and other 
executive work. That is one case of datplication. 

Subordinate to the District Magistrate there are Deputy Magistrates. 
who are mostly Sub-Divisional Officers They do judicial, executive and 
revenue work. Here is duplication again, and since the District Magistrate 
hears or transfers appeals from them, he is both in his original and his 
revisional jurisdiction one who unites judicial and executive functions. 
Duplication therefore appears a third time. Co-ordinate with these there 
are Sub-Deputy Collectors of Revenue, whose main work is revenue, 
though they perform judicial work also. 

The reader will now appreciate another criticism of Mr. Justice 
Candy. He states that all he findsin India isjudicial officers, who are such 
pure and simple, criticizing the purely judicial work of judicial officers, 
who are, he admits, also administrative officers. This appears to me to be 
doubly misleading. When a District Magistrate deals with the judicial 
work of a Deputy Magistrate, and we know he does, then we get a casc 
of a Magistrate of a District, who is also the executive head of that 
District, dealing with judicial work. Therefore he is not purely and 
simply a-judicial officer. Next when he is dealing with the decisions in 
Court of a subordinate who besides being a judicial, is also an executive 
subordinate, and transacts his own work in a smaller sphere, he cannot 
possibly rid his judgment of his subordinate’s double status, any more 
than of his own. If he could, he would be more than human. He must, 
in a case not between subject and subject, but between a subject and the 
executive, inevitably remember that heis in a position doubly responsible. 
He must account to his own superiors for good order, and sound finance. 
He is swayed by this. He must keep a watchful eye on his subordinates. 
He is swayed by that. In plain English he is not impartial® That is 
the evil complained of. That is what must be remedied. If it cannot 
be done at a stroke, let it be done piecemeal, « on the hiie-purchase BY8- 
tem,” as Mr. Chamberlain would say. 


This is not taking the “high a priori road”. Ifany one thinks it 
is, let him read the cases in the Green Bapk. j 

At the commencement of one of his paragraphs Mr. Justice Candy 
writes: “Judicial and administrative Uutiedare entirely distinct, having 
no relation with one” another, except in so far as administrative acts 
may become the subject of litigation.” A sentence which comes very 
oddly from one who opposes the separation of duties. Looked at again, 
however, the statement wears a specious air of logical plausibility. If 
the duties are distinct, a point all concut in, why separate them? Put 
differently, Mr. Justice QOandy and his critics draw opposite inferences from 
the same fact. Ho says “Tho duties are distinct: then ‘wlfy not unite 
kd 
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them in the same man?” We Bay “The duties are distinct: i not en- 
trust them to different sets of men?” 

The thing cuts both ways, that is, and all depends on the meaning 

of “distinct.” I will give reasons “for preferring my inference to that of 
the learned writer. i 

(1) The qualities necessary for the dischar ge of the two duties are 
different, just because the duties themselves are so. For execytive work 
a man wants, as Sir Henry Ootton says, qualities other than intellect- 
ual, energy, decision, self-reliance, powers of organization, combination, 
and the management of men. Chiefly a Judge requires intellect, and 
then moderation, common sense, strict honesty and self-control. 

(2) The training necessary differs in the two cases. A Civilian re- 
quires daily experience of routine, and extensive travel, while a Judge 
requires book knowledge, academic learning, practice at the Bar, and of 
course along with these the perceptions of an ordinary man of the world. 

- (3) Reform is now wanted most urgently in the subordinate ranks 
of officers, and itis a safe generalisation that the lower one travels in 
the scale of Government, the closer becomes the similarity in subject 
matter of executive and of judicial work. Reformers are not thinking of 
intricate cases about property and entail remote from-the multitude. 
They are thinking of the cases which the learned gentleman includes-in 
his own damning exception, cases where administrative acts are the 
foundation of the procetdings. 

It is-because cases occur and recur where revenue officials decide 
money claims and heads of Police Departments try police assaults that 
we want the change. The change will come, but not probably, before the 
salary of the Secretary of State for India has been placed on the British 
Estimates. 
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By JANARDAN DAMODAR DIKsilrr. . 
B ugORDINATH JUDGE. 


f FORE the introduction of Act VII of 1859 these was 50 to say nd 
B® godified law on the subject of res judicata except what could be 
gathered from s. 16 of Regulation IH of 1793 and s. 26 of Bombay Regula- 
tion IV of 1827. Sec. 16 of Regulation IlI of 1793 was in these terms: 

«The Zilla and city Courts are prohibited from entertaining any 
cause which from the production of a former decree or the records of a 
Court, shall appear to have béen heard and determined by any former 
judge or any super intendent of a Court having competent jurisdiction. If 
any nou should arise respecting’ the competency of the former Jurisdio- 
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tion, the judges are to report the circumstances to the Sudder Dewanny 
Adawlut, and wait the instructions of, fhat Court.” 

As regards this their Lordships êf the Privy Council have observed 
that: “Their. Lordships think that thi¥ provision applfes only to cases in 
which the question tò be determined inthe cause is the same question 
as has been already heard and determined and not to cases like the pre- 
sent in which new circumstances have intervened and altered the nature 
and character of the question to be determined: the intent of the regula- 
tion as it seems to their Lordships is only to prevent the retrial of the 
same question.” Durga Prasad Roy v. Tara Prasad Roy, Sutherland P. C. 
Vol. I at p. 572. 

Section 26 of Bombay Regulation IV of 1827 is tothe following 
effect :—- The -Law to be observed in the trial of suits shall be Acts of 
Parliament and Regulations of Government applicable to the case; in the 
absence of such Acts and Regulations the usage of the country in which 
the suit arose ; if none such appears, the law of the defendant. And in 
the absence of specific law and usage; _— equity and good conscience 
alone.” 

There seems to be no definite provision in the Indian jurisprw , 
dence regarding the law of res judicata and the Courts in India were left 
to apply the law as expounded by English jurists. 

-The maxim of the law upon which the doctrine of res judicata rests is 
“memo debet bis vexari pro una eddem causa ”e(no man shall be twice 
vexed for one and the same cause ); and the leading case on the point is 
the celebrated case of the Duchess of Kingston, 2 Smith L. O. 680, 6th ed., 
-in which De Grey C.J. has made the following observations. “From 
the variety ‘of cases relative to judgments being given in evidence 
in civil suits, these two deductions seem to follow as *generally 
true: Ist, that the judgment of a Court of concurrent jurisdiction 
directly upon the point, is, asa plea a bar or as evidence, conclusive 
between the same parties upon the same matter directly in question in 
another Court; 2ndly, that the judgment of a Court of exclusive juris- 
diction, directly upon the point is in like manncr, conclusive upon the 
-same matter, between the same parties, coming incidentally in question 
in another Court, for a different purpose.® But neither the judgment of 
a Court of concurrent or exclusive jurisdiction is evidence ôf any 
matter which came collaterally in question, though within their juris- 
diction; nor of any matter incidentally cognizable, nor of any matter 
to be- inferred by argument. from the judgment.” So if the Courts 
are of concurrent jurisdiction the estoppel arises, the point being 
the same because each Court is competent to decide it; but where 
the Court is not a Oourt of concurrent or of competeat surisdiction 
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there is no estoppel. In Surjoomoones Dayee v. Suddanand Mahapattar 
25. P. C. 899 at p. 902 and Krishna Behari Roy v. Bunwari Lall 
Roy, 3 Suth. P. O. Cases p. 213 @decided under the Act of 1859) Sir 
Montague Smith Sbserved: “Butheven if this interpretation were not 
correct, their Lordships are of opinion that this clause (s. 2) in the 
Code of Procedure, would by no means “prevent the operation of the 
general law relating to re judicata, founded on the principle ‘nemo 
debet bis veæari pro eddem causa.’ This law has been laid down by a series 
-of cases in this country with which the profession is familiar. It has 
probably never been better laid down than in a caso which was referred 
to in the third volume of Atkyns, Gregory v. Molesworth, in which Lord 
Hardwicke held that where a question was necessarily decided in effect, . 
though not in express terms, between parties to tho suit, they could not 
raise the same question, as between themselves in any other suit in any 
other form; and that decision has been followed by a long course of 
decisions, the greater part of which will be found noticed in the very able 
notes of Mr. Smith to the case of the Duchess of Kingston.” 

In the leading case of King v. Hoare (14 L. J. Ex. 32) Parke B. obser- 
ves as follows; “Ifthere be a breach of contract or wrong done or any 
other cause of action, by one against the other, and judgment be recovered 
in a Court of record, the judgment is a bar to the original cause of action, 
because it is thereby reduced to a certainty, and the object of the suit is 
attained so far as it canebe at that stage, and it would be useless and ve- 
xatious to subject the defendant to another suit for the purpose of obtain- 
ing the same result. Hence the legal maxim transit in rem judicatum. 
The cause of action is changed into matter of record, which is of a higher 
nature, and the inforior remedy is merged in the higher. And this 
appears tò be equally true where thero is but one cause of action, 
whether it be against a singlo person or many, the judgment of a 
Court of record changes the naturo of that cause of action and 
prevents it being the subject of anothor suit; and the cause of 
action being single, cannot afterwards be divided into two. Thus 
it has been held that if two cgmmit a joint tort, the judgment against 
ono is of itself, without execution, a sufficient bar to an action 
against the other for the same*causef Brown v. Woolton, Cro. Jac. 73, and 
though’ in the report in Yelverton expressions are ‘used which at first 
sight appear to take a distinction between actions for unliquidated 
damages and debts, yet upon the comparison of all the reports, it seems 
clear that the true ground of the decision was not the circumstance of 
the damages being unliquidated. Chief Justice Popham states the truo 
ground. He says (Cro. Jac.74) “If one hath judgment to recover in trespass 
against ono, antl damages certain, that is, conyorted into severalty by the 
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judgment, although he be not satisfied he shall have not a new action for 
this trespass by the same reason e oontrapif one hath cause of action against 
two, and obtains judgment against the one, he shallenot have remedy 
against the other: and the difference betwixt this case and the case of debt 
and obligations against two is, ‘because there every of them is chargeable 
and liable to the entire debt, and therefore recovery against the one is 
no bar agaénst the other, until satisfaction, and itis quite clear that the 
Chief Justice was referring to the case of a joint and several obligation 
both from the argument of the counsel as reported in Cro. Jac. and the state- 
ment of the case in Yelverton:‘we do not think that the case of a joint contract 
can be distinguished from a joint tort. There is but one cause of action in 
each case: the party injured may sue all the tort feasors or contractors of 
he may sue one subject tothe right of pleading in abatement in the one 
case, and not in the other; but for the purpose of this decision (the action 
was against joint contractor after judgment recovered against another 
joint contractor but without execution) they stand on the same footing 
whether the action is brought against one or two, itisfor the same cause 
of action; the distinction between the case of a joint contract and ajoint and 
several contract is very clear. It is argued that each party to a joint 
contract issevorally liable; and so he is, in one sense, that if sued seve- 
rally, and he does not plead ine abatement is liable to pay ithe entire 
debt; but he is not severally liable in the same sepse as he is on a joint 
and several bond, which instrument, though on one parchment or paper 
in effect comprises the joint bond of all and several of each of the obligors:; 
and gives different remedies to the obligee.”’ 

_ In the case of Barre v. Jackson (1 Y.& O. 597), Vice-Chancellor Knight- 
Bruce made the following observations : “ It is, I think, to be gollected 
that the rule against re-agitating matter adjudicated is subject generally 
to this restriction,—-that, however essential the establishment of parti- 
cular facts may be to the soundness ofa judicial decision, however it 
- may proceed on them as established, and however binding and conclu- 
sive the decision may, as to its immediate and direct object, be, those 
facts are not at all necessarily established Qonclusively between the par- 
ties, and that either may again litigate ther for any other purpose as to 
which they may come in question, provided the immediate subject af the 
decision be not attempted to be withdrawn from its operation so as to 
defeat its direct object. This limitation of the rule appears to me, gene- 
rally speaking, to be consistent with reason and convenience and not 
opposed to authority. ” ; 

The cause of action is regarded as identical though the form of 
action differg on the second occasion, and tHe test applied ig whether the 
evidence to support both the gctions is substantially the same: Hitohin v. 
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Campbell (2 W. B. 831); Martin v, Kennedy (2 Bos. and Pul, 69). What has 
really been the scope of a judgmey$t will be variously decided according to 
the unity, which from the point open chosen or imperatively suggested 
by the system to be administerred subsists or not between the two groupa 
of facts and the legal relations arising feom them, which the new suit 
brings into mutual comparison. A wholly different right or a wholly 
different group of facts infringing it—different, i. e. accowding to the 
central ideas of the legal system—will give rise to a different cause of 
action. Had the new case been brought forward along with the old, it 
would have given rise to two inquiries instead of one, and where there 
is a real separateness of the matters to be investigated separate invest- 
igations are desirable ( Hunter v. Stewart, 4 De G. F. & J. 168). These 
cases show the principles of the general doctrine on which s.2 of Act VII 
of 1859 was framed and which isin the following words. “ The civil 
Courts shall not take cognizance of any suit brought on a cause of action 
which shall have been heard and determined by a Oourt of competent 
jurisdiction in a former suit, between the same parties, or between 
parties under whom they claim.” 

In order that a suit may be barred under the provisions of the sec- 
tion three things must occur: 

(1) The cause of action must be the same ; 

(2) In the former case the point must have been decided by a Court 
of competent jurisdiction ; 

(3) The parties to both the suits must be the same either actually 
or by representation. 

It was held in Khugowlee Sing v. Hossen (7 Beng L. R. 673 ; 15 W. R. 
P. 0. 30) that the doctrine laid down in the Duchess of Kingston’s case as 
to estoppel by judgment is not technical or peculiar to the law of Eng- 
land but is applicable to cases tried under Act VIII of 1859 the second 
section of which is consistent with that rule. So also, their Lordships of 
the Privy Council expressed in Kameswar Prashad v. Rajkwmaree 
Ruttun, (I. L. R. 20 Cal. 79 at p 86) that “neither should it be lost sight of 
that the Act of 1877 and the Att of 1882 were not introducing any new 
law, but were only putting igto the form of a code that, which was the 
state of the law at the time. The state of the law at the time was, that 
persons should not be harassed by a continuous litigation about the 
same subject matter.” Relying upon these observations the Madras High 
Court remarked “the law has been the same under both the old and new 
Code as definitely laid down by the Privy Oouncil in Kameshwar Prashad 
v. Rajkumart Rutiwn and it is substantially the same as the English law 
Ramaswami, Ayyar v. Vithianath Ayyar, 26 Mad. 760 at p. 770). 

It is stated in the statement ofobjects and reasons of the Bill for the 
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- consolidation of the Code of Civil Procedure thatthe provisions of the Code 
_ with regard to res judicata, while aimjng at completeness, have been held 
“by the Privy Council to be not exhaustive and it may ke doubted whether 
` the subject properly lends itself to compression within the four corners of 
a section. Ifthe matter were res integra it could perhaps be the safer 
plan to follow the example of the Rules of the Supreme Court, and leave 
the princ®le, as was practically the case under the modest provision of 
m 2 of Act VIII of 1859, entirely to judicial decision; but the exclusion 
‘from the Statute Book now of the elaborate provisions on the subject 
introduced into it by s. 13 of the Code of 1877 would probably occasion 
misconception and difficulty. 

The provision now proposed is based on the opinion of the Judges in 
the leading case on the subject (Duchess of Kingston’s case (1776) 20 How. 
St. Tr. 537) expanded and modified in the light of Indien statute and 
case law. But in the case of Prithisungji v. Umedsingji (6 Bom. L. R. 98) 
it is observed by Jenkins O. J. that “In the first place it is obvious the sec- 
tion is not a precise reproduction of the rule in The Duchess of Kingston’s 
Gase, whatever may have been the intention of the legislature and next 
‘our duty is to construe the section as it stands.” 

In this state of the law it is proposed to discuss how the law has 
developed since the passing of Act VIII of 1859. It is also proposed to 
discuss how the case law has brought about the elaborate provisions and 
the several explanations introduced into the "Code of 1877 and how 
' it was further amended by the Code of 1882 and why and how itis at 
present proposed to amend the law. 

` It is already observed, the cause of action must be the same. What 
is then a cause of action. In the most abstract view of it, a. cause of 
~ action implies a right, a correlative duty, a failure in that duty, and, a 
secondary right thus engendered to the assistance of a Gourt. Under 
systems such as the Roman Law, or the English Common Law in which 
“the developement of legal rights and duties has been greatly influenced 
: by the creation of a highly artificial mode of procedure, appropriate 
forms of action can be found for nearly atl the ordinary cases which the 
legal consciousness of the community recogpizes as justifying an exer- 
. cise of the coercive power of the state; but as the variety of human re. 
lations greatly exceeds that of the conceptions upon which a system of 
‘actions can be framed, it happens that the same transaction or group 
of circumstances may furnish a ground for several different actions, in 
such cases different causes of action arise to the party injured; but ag 
“it is felt that the same set of facts, which the mind at once grasps as 
jurally integral, ought not to be made the basis of reppated proceed- 


‘ings, the complaining party, is allowed to frame his complaint in 
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various ways, and the rule obtains that all the circumstances which 
exist when the former of the twofactions is brought and can be brought 
forward in support of it, shall begbrought forward then, not reserved for 
a second action arising out of the same events. The cause of action is 
regarded as identical though the form of action differs on the second 
occasion (Vishnu v. Krishnarao, 11 Bom. 165). 

In the case of Soorjo Mones Dayee v. Suddanund Maha Patter (20 Cal, 
W. R. Civil Rul. at p. 380) the Privy Council say: ‘Their Lordships aye 
of opinion that the term cause of action isto be construed with re- 
ference rather to the substance than the form of actions.” Vide also 
Krishna Behari Roy v. Bunwarr Lal Roy, Il Suth P. C. 213 at p. 214; 
Tekait Doorga Parsad v. Tekaitnee Doorga Konowart (3 Suth P. O. 540). 
Cause of action has been variously defined as follows: 

« The definition of cause of action which has been generally accepted 
is that given in Reed v. Brown. There'Lord Esher, then Master of the 
Rolls, says: “It has been-defined in Oooke v. Gill to be this: Every fact 
which it wouldbe necessary for the plaintiff to prove, if traversed, in 
order to support his right to the judgment of the Court. It does not com_ 
prise every piece of evidence which is necessary to prove each fact, but 
every fact which is necessary to be proved. Lord Justice Fry says: “Every 
thing which if not proved gives the defendant an immediate right to 
judgment, must be part of the cause of action.” Lord Justice Lopes says: 
s“ It includes every fact which it would be necessary to prove, if traversed, 
in order to enable the plaintiff to sustain his action. (See Deep Narain 
Singh v. Dietert, 31 Cal. at p. 282 ). That bundle of essential facts which 
is necessary for the plaintiff to prove before he can succeed in the suit 
constitutes the cause of action: Moosa v. Manilal (6 Bom. L. -R..20 )” 

Where new circumstances have intervened and altered the nature 
and charactgr of the question to be determined the cause of action ig not 
identical but it is different: Wooma Tara Debea v. Kristo Kaminee (2 Suth 
P. c. 653 at p 654.) Not only the cause of action ought tu be the same 
but the issue must be material for the decision of the case. In Krishna 
Bihare Rey v. Bunwaree Lal (8 Suth P. C. 213 at p 214 ), the Privy Ooun_ 
cil have observed: “ Their Lordships are of opinion that the expression 
cause of action cannot be taker’ in'its literal and most restricted sense. 
But however that may be, by the general law, where a material issue 
has been tried and determined between the same. parties in a -proper 
suit and in a competent Court,...... itecannot in their opinion be again 
tried in another suit between them.” 

It has further been held under s. 2thatthe matter must directly be de- 
cided : Khugowlee singh v. Hossein (2 Suth P. C. 406). It was-qlso held that 
such matters ‘only as are decided bétween the parties by the decree in the 
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suit ought to be treated as binding against them in subsequent litigation. 
No part of the reasoning on the findings of fact which have induced the 
Court to come to its decision is bindings between the parties, further 
than for the purpose of the particular decision. Aukhtl Chander v. Skib 
Narain (15 W. R. 327); Harodags v. Huropria (21 W. R. 30); Ramaswamr 
Vorasam (3 Mad. 272). It was also held that when a wrong remedy 
was soughé in the previous suit in respect of the same cause 
of, action the second suit for the proper remedy was not barred, 
Deo Dhari Sing v. Lalla Swasaran (3 C. L. R. 395). It must also 
appear that the identical question of right or title had been before im 
judicio, Chinnia Mudali v. Venkat Chela (3 Mad. H. C. R. 320) in which 
Scotland O. J.. observed :—“ I take it to be clearly established that there 
must be not only the same property or subject of demand in dispute, 
either wholly orin part, between the same parties or their privies; but 
it must also appear that the identical question of right or title had before 
been in judiow....... I take it to be also clear, as a genoral rule, both on 
principle and authority, that when a question of right or title has been 
adjudicated upon ina suit the bar of judgment cannot be avoided by 
suing-on a new form of claim or on aground of relief which might have 
been but was not raised or determined in the former suit, if suchclaim 
or ground arises out of and depends upon the same right or title as that 
which was directly in question in the former suit. A decree in-a suit by a 
person claiming as heir or coparcener could be nobar to a second suit 
brought to try his right as donee or devisee of the same property, for the 
question of right would be different unloss the latter right appear tohave 
been -in question in the first suit, as in the recent case of Udaiya Tewar y. 
Katamma Nauchiar (2 Md. H. C. R. 131), affirmed on appeal to the Privy 
Council. But a decree in a suit for partition of family property would, in 
the absence-of special circumstances, be, I think, a bar to a segond suit for 
reliefon the grounds not before raised, that the coparceners or one of 
the cosharers was illegitimate or had been removed out of the family by 
adoption: or that part of the- property was the self-aquisition of the 
plaintiff, because it would be a second tiene litigating the question of 
coparcenary right which was the immediate object matter of the first 
suit. As regards this decision their Lordships of the Privy Council pave 
observed : “A-case was referred to from the III Mad. H. C. R. p. 320, in 
which-Ohief Justice Scotland seams to have been of opinion that if the 
same facts. were not set upin the former suit, a decision in that suit 
would not bea bar in the second suit. The ground, however, upon which 
Scotland -C. J. thought that a former judgment could be impeached was 
that the-Court had refused in the first suit te allow the party. who wished 
to -impeach the judgment to go intothe case which he set*up in the 
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second suit. The subject mattcr of the suit ought to be the same: 
Maharaj Singh v Beeb Kooer { WeR., 1864, p. 30). So, in-a suit brought 
to recover certain houses and grougds alleged to form part of an ancient 
zamindari and to Nave been in thd occupation of a widow up to the time 
of her death in 1870 from which time the defendants, who had lived with 
her, continued in occupation and refused to quit, the defendants contend- 
ed that the suit was barred under the provision of s. 2 of the ivil Pro- 
cedure Code (Act VIII of 1859 ) by reason that the cause of action has al; 
ready been heard and determined in a previous suit brought by the 
plaintifi’s father in the year 1862. In the previous suit some of the 
houses and other property the subject of the subsequent suit were not 
charged as ever assigned by the widow nor was it alleged that she 
intended to assign them to the co-defendants nor was there any alle- 
gation to show that the codefendants had any interest in them. Their 
Lordships of the Privy Council observed as follows;—‘“ As regards 
that portion of the property, then, to which this suit relates, 
andas to which the High Oourt considered the former suit was one 
to restrain waste, the widow was substantially the only defendant and her . 


.co-defendants were no parties to the suit......As regards the estoppel the 


same principle which applies to res judicata must apply to that ; the par- 
ties were not bound by the estoppel, inasmuch as the former suit was ` 
not substantially as regards the houses and property in-the present suit 
between the same partie’, nor was there init a claimor decision as to 
the right.” It is further observed that “no issue was raised nor any 
evidence offered on either sidein respect of that part of the property, 
either to show that the plaintiff was entitled to an injunction or for any 
other purpose and the plaintiff’s suit was dismissed... Under these circum- 
stances thtir Lordships are of opinion that the decision in the former suit 
was not a decision in a suit between the same parties or parties under 
whom they claim establishing the right of the defendants in the former 
suit to the property in question in the present suit, and that the cause of 
action in the present suit was not determined in the former suit: Zamin- 
dar of Pittapuram v. Proprietoy of Kolanka (1. L. R. 2 Mad. P. 0. 23 at p. 
p. 28, 29.) 

It was also decided under the settion that the matter must be heard 
and finally determined by the Court. Itis no ves judicata if the Court 
had refused in the first suit to allow the party to go into the case which 
he set up in the second suit: Tekait Doorgapersad v. Tekaitmes Doorga Kona- 
wares (3 Suth P. C. at p. 543.). A former suit for rent dismissed on a 
technical ground (3 W. R. Act XRul. 140) or for want of jurisdiction (The 
Delhi & London Bank v. Melmoth, 3 Suth P, C. 423) or a sult withdrawn 
(16 W. R. 276) tloes not operate as a bar to the second suit by way of res 
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judicata. Inthe same way a decision pn the question of title in issue 
between the parties in accordance witlf the provisions of the Indian Oaths 
Act was held not tobe an adjudication which would operate as an estoppel 
when the same question of title was again raised in another suit between 
the same parties ( Keshava v. Rudram, 5 Mad. 259). A Hindu widow brought 
‘a suit to recover possession of her husband’s share of certain joint 
property. eAfter partially examining some of her witnesses she cited the 
defendant as a witness and on his failure to attend her suit was dismissed. 
After her death her daughter sued the same defendant on behalf of her 
two minor sons as being entitled in reversion to recover the share which 
was the subject of the former suit, the High Court observed: “The rule 
that a decree against the widow binds the reversioners is subject to this 
qualification, that there has been a fair trial of the right in the former 
suit, that is laid down in what is commonly called the Shivganga case and 
in the decision of this Court to the same effect, with which I entirely 
concur, in the case of Mohimachander Roy v. Ramkishore. It was there 
pointed out that the Privy Council, in a more recent case, have said that, 
while they adhere to the rule that the widow represents the estate of the 
reversioners for some purposes, it is her duty not only to represent the 
estate but to protect it also (Brammoye Dasses v. Kristo Mohun, I. L. R. 2. 
Cal. 222 at p. 224). 

It is further held that the Court ought to be a.Court of competent 
jurisdiction and in this connection it was observed by their Lordships of 
the Privy Council. “For the question before him was not the issuc now 
raised between the parties, and his decision was not that of a Court 
competent to adjudicate on a question of title. He had only a special 
jurisdiction to try summary suits for the recovery of rent. Tho eadem 
causa petendi andthe Judgment ofa Court of competent or concurrent 
jurisdiction, are both wanting here (Khugowlt Singh v. Hossain, 2 Suth. P. 
C. p. 404 at 406) From the aforesaid decisions we find that the following 
essentials are necessary to constitute estoppel by judgment under 
s.‘. of Act VIII of 1859 namely ;— 

1. The cause of action must be the same 

2. In the former case the point must be the same. 

3. The parties ought to be the same Actively or by representation. 

4, The issue determined must be an issue material to the decision of 

the case and not a collateral or incidental matter. 

5. The litigation must be underethe same title. 

6. The matter must be directly and substantially decided. 

. 7. The remedy should be the same and a previous wrong remedy 
dogs not bar a suit for the right remedy. 

B. Identical question of right or fitle ought to be before in judioio. 
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9. The subject matter ought tq be the same. 

10. The matter must be heard ahd finally determined by the Cont: 

11. The Court must be the Cou of competent orconcurrent juris- 

diction. 

We thus come to the formation of thesmain body of s. 13 of Act 
X of 1877 which is in the following words :— i 

‘No Oourt shall try any suit or issue in which the matteredirectly. 
and substantially in issue, having been directly and substantially in issue , 
in a former suit in a Court of competent jurisdiction, between the same 
parties or between parties under whom they or any of them claim, 
litigating under the same title, has been heard and finally decided by 
such Court” 

Having examined the case law since the passing of Act VIII of 1859 
up tothe Code of 1877, it is shown how the law was developed and codified 
in the main section. It will now be necessary to examine the severa] 
decisions and to show how the explanations to s.13 of Act X of 1877 
sprung up. 

It was held that when a Oourt of competent Jurisdiction in deciding 
‘upon a particular subject matter thinks it necessary to go into collateral 
fact. for the purpose of its decision its opinion on those facts--is not 
conclusively binding in a subsequent suit which relates- toa different 
subject-matter (Madhoo Ram v:. Boydonaih, 9 W. R. 592). 

. In the leading case of Chinmaya Mudali v. Venkata Ohella,3 Mad. H. 
C. R. 320 it was observed :—“ The meaning of the rule is not that a 
decree will bar a man as to matters never raised if they are matters 
relating to the external objectof the litigation butas toall matters 
which were releyant anG examinable upon the quostion. of right at issuc 
between the parties. ” l 

In Zamindar of Pittapuram v. Proprietors of Kolanka, (1. L. R. 2 
Mad. at p. 29), their Lordships of Privy Council observed: “ Nor was 
there in it a claim or a decision as to the right. ” 

In Shamasharn Chatterjee v. Prosonna Koomar ( 5 0. L. R..251) it was 
distinctly laid down as follows :e—“It is not sufficient merely that an 
issue on the same point should have been raised inthe former suit, 
although that issue may have been incidentally decided; but it must 
appear that the matter referred to was alleged by one party and: either 
denied or admitted expressly or impliedly by the other,” and in this 
decision we find the exact wording ofeexplanation lto s.13 which: is 
in the following words :— 

«The matter above referred to must in the former suit have TR 
alleged by one party and either denied or admitted expressly ar i el 
ly by the other.” : 
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Questions arose as to what mattes must be considered to be directly 
and substantially in issue and decjikions went to hold that any matter 
which could be made ground of attakk or defence myst be considered to 
be matters directly and substantially in issue. Ishall quote here the 
observations from some of the most important cases decided under the 
Act of 1859. 

In o Muthu Madeva Naik v. Sevattamutio Madeva Naik, 7 M. 
oH. O. R. 160 at p. 165-166 it was observed as follows :—“ The 
ground of denying the bar by vres judicata is that he there put 
his right of inheritance on the ground of son-ship by the Pattaba 
stri, and that he puts it now upon the ground that he is the eldest son 
of his father. It appears that this fact was before the civil Court, which 
says that the fact is admittedly indifferent and not capable of conferr- 
ing the status claimed. To allow this ground to beset up now, would, 
therefore, be to do what it was sought to do in the Shivganga case—set 
up ground of claim which the litigant had in the previous case expressly 
withdrawn by his admission from the cognizance of the Court... The 
better opinion probably is that he would be barred whether this ground 


of being heir was brought forward or not. The‘ causa’ in the: first suit 


was ‘being heir ’ and Pollus does not say that a new suit for the same 
object-matter may be brought because a new basis in fact of the same 
‘causa’ is adduced, but where there is a different ‘causa’. The present case 
seems tofall within his words ‘Mutatam actonem opinio petitoris non facit.” 

In the leading case of Sree Muthoo v. Kattama Nauchear, 11 M. I. A72 
2 Suth P.O. 46, their Lordships have observed asfollows:=“When a plaintiff 
claims an estate and the defendant being in possession, resists the claim 
he is bound to resist it-upon all the grounds thatit is possible for him 
according to his knowledge then to bring forward. The present appellant 
might have insisted on the validity of the alleged will, but instead of do- 
ing so when.his suit came.on to be heard and decided in the Oourt of final 
appeal, he in effect disclaimed all the title under the instrument as a will 
and insisted that it must be regarded by the Court as not being testamen- 
tary. There would bean end to all securify in the administration of justice 
if the course now taken by the appellant. of setting up the will wereallow- 
ed.” ( Vide also 3 Suth. P. ©. 540 at pp. 542-43, ) 

In the-first suit certain land was claimed as not included within the 
limits of a Talook as originally settled and defined by the dowl but ac 
quired as towfeer i. e. by gradval squatting and encroachment. The 
second suit was based onthe allegation that the land was included in 
the Talook. Their Lordships of the Privy Council observe as follows :— 
« Now -it.is perfectly clear to their Lotdships upon the proceeding 
that the real question in isspe to be determined between the parties there 
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was whether the lands then sued "for which included the lands now sued 
' for, belonged as of right to the Pad pipe , or whether they fell within lot 

32 which belongedsto the defendan% ? and it was open to the plaintiff, the 
: present appellant, in the former suit, to shape her title in either of three 
‘ways:—She might have said, as she did sfy, according to Mr. Doyne’s 
argument today, that the whole of the land then claimed’ Was Lowfeer 
land ; or she might have said, a portion of the land fell within the 
Talook, 8&8 originally settled, and formed part of the 7000 odd Beegah a8 - 
mentioned in the Dowl, and the residue of it is Towfeer land ; or she 
might have put her case in the alternative, and have said, that a had a 
good title to a portion as her original land, but should the proof of that 
fail, that portion also was to be considered as towfeer lands. 

With the full knowledge of all the circumstances, she choge to say:— 
“Tadmit that I am in possession of all that I was entitled to under the 
Dowl but I claim this land, the whole of it, as Towfeer land.” The conten- 
‘tion now is that, although she saw fit to take that course then, she has now 
a right to fall back upon the other title, and to say :—“The boundary was 
, improperly drawn, so as to include in the defendant’s holding that which 
of right should have been within my originally settled Talook; and, as Inow 
claim in that way that which I might have claimed in the former suit, I 
am not precluded from bringing this second suit.” It appears to their 
Lordships that that confention cannot prevail against the clear terms of 
the” section in question, or indeed upon principle.........becauge here it 
seems to their Lordships that the matter in dispute throughout was the 
title of the Talookdar of this Talook to the land in question, and the pos. 
‘session which she had thereby asquired, and it is perfectly clear upon 
-procéedings in the earlier suit, that her right in any way to this land 
was capable of being therein determined. The Court in that suit seems 
almost to hate considered that the title now sued upon had been put 
forward and could not prevail; and that if the Talookdar had any title at 

all it was by way of Towfeer.” Wooma Tara Debea v. Kristo Kaminee Dosee, 
-2 Suth. P. 0.653. 

From these decisions we derive explanation 2 to section 13 of Act 
-X of 1877 which is in the follewipg vorde :— 

“eAny matter which might and ought to have been made ‘ground of 
defence or attack in such former suit shall be deemed to have been a 
matter dircetly and substantially in issue in such suit.” 

It was held that a plaintiff is bourd to raise every title on which he 
can succeed and to obtain a decjsion upon every part of his case, and if 
it is found that any part of the case which he made has been neglected by 
the Court whiagh tried the suit jhe is tot at liberty to bring a fresh suit in 

* espect of such part (Sree Kristo Biswas v. Joy Kristo Biswas, 24 W, R. 55) 
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The facts of the case of Vyasrao Balaji v. Subhajit Narayan (5 Bom. H, 
C 173) were as follows :—One A. B. br8ught a suit in the Court of the Prin. 
cipal Sadar Amin of Dharwar sein V. V. to recover possession of' one 
half of a field. S. N. and R. N. applied to be made plaintiffs in that suit, 
The Principal Sadar Amin geanted their application and by his decree 
awarded one fourth of the field to A. B. and one fourth of it to §. N. and 
R. N.congointly. He did not make any award in respect of the other 
gualf of the field on the ground that the original claim as laid by A, 
was only for one half of the field and he could not make any 
award in respect of that which had not be2n claimed in the plaint. 
Upon this decree being passsed S. N. and R. N. filed the second suit 
against V. V. to recover their remainipg one fourth share in the same 
field alleging that they had a right to the one half of the field of which 
one fourth had been awarded to them by the Principal Sadar Amin in 
the former suit. The Principal Sadar Amin awarded the claim of the 
plaintiffs for the reasons given in his decision inthe former suit. The 
District Judge on appeal confirmed the decree of the Principal Sadar 
Amin. On appeal tothe High Court, Newton J. observed as follows:— 


Section 2 of the Code seems tous to be decidedly against the present’ 


sotion, by providing that the civil Courts shall not take cognizance of any - 
suit brought on a cause of action, which shall have been heard and deter- 
mined by a Court of competent jurisdiction in a former suit between 
game parties. That the cause of action on which the present suit was 
brought was heard and determined in the former action is unquestion- 
able, and it is sufficiently evident from the circumstance that the Princi- 
pal Sadar Amin considered his decree in the previous suit to furnish 
sufficient ground for the decree now appealed against, and the lan- 
guage of the section referred to is too absolute to permit of any 
exception being made on the grounds which have been „pleaded, that 
the Principal Sadar Amin admitted in the first suit the right of the 
respondents to the full share claimed and that they then failed to obtain 
a decree for it only through a mistake as to the stamp which they would 
have corrected had it been pointed out te them by the Court” 

.The facts of the case of Sree Muthoo Raghoonadha v. Kattama Nouchear 
(2 Suth. P. 0. 46) are as follows : -—A shit was brought by A. to rpcover 
property in which, on appeal to the Privy Council, two questions arose: 
viz .—Whether the property was to pass as divided or undivided 
property, and whether such property was conveyed away to A’s 
father by a deed of testamentary disposition Í The lower Court 
had decided only on the latter point, ‘and the Privy Council remand- 
ed the case for determination of thee former point. On a second 
_ appeal to the Privy Council, that Odmmittee were gbout to nee upon 
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the question’ as to the validity of éhe testamentary paper when A gave 
up the point that the paper ws in any sense testamentary in its 
character, and disglaimed having gny title under it as a testamentary 


device, and the Privy Council, therefore, did not decide that question. In 


a subsequent suit by A, in which he sough# to recover the property by 
setting up the paper as a valid will and testament their Lordships 
observed as follows :-—‘ Immediately, it became most material inthe mind 
of the Judicial Oommittee of 1863 to determine the question with regard 
to the testamentary paper ; but they were wholly relieved from the neces- 
sity of doing so, because, the present appellant then appearing. by the 
most able Counsel, as respondent at the bar, deliberately told their Lord- 
ships that’although the paper in question had been familiarly called a 


-will, the name had been introduced only as a short denomination of 


the instrument, which in reality was not testamentary, and neither 


‘had, nor was ever intended to have, the effect of devising the pro- 


perty; and that the respondent did not claim any title under it as a 
testamentary device, but used it only as conclusive evidence of what the 
opinion of the last proprietor was, viz. that the Zamindari was in reality 
‘an undivided property. It is quite plain why the learned Counsel for 
the then respondent adopted that course. In their minds it was thought 
safest to rest their case upon the question of division or non-division. 
They appear to have reasoned thus:—‘If we set up this as a will, then it 
is a conclusive declaration by the alleged testator that the property was 
divisible andif divisible that it was not undivided. We will abstain from 
insisting upon it asa device and we deliberately tell ‘the Judicial Oom- 
mittee, that it is not to be regarded as being in any sense testamentary. 
The result therefore was ........ that the Judicial Committee recorded 
in ‘its judgment the fact that the respondent’s counsel, the present 
appellant’s counsel, had deliberately elected to disclaim any title under 
that instrument asa will, and that, therefore, its validity or invalidity 
became no longer material for decision...... On every ground, therefore, 
—first on the general ground that the thing was in issue, and that what 
was in issue must be taken to huw been decided by the judgment......we ‘are 


‘of opinion that there is no doubt as to the correctness of the deterinination 
© 


of the Oourt below.” 
In the case of Devrav Krishna v. Halambhai (I. L R. 1 Bom. 87) 
which was a suit to recover from the defendants damages as rèsponsible 
agents under a trade usage afte» electing in the previous suit 
tò sue the defendants as principals, West J. observed as ‘follows :— 
“« Under these circumstances he (the plaintiff) has we think-no‘more 
claim to gue on the contract @s admitting of another interpretation; 
raising a different issue than in Katama Nauchiar casè, where the appel- 
+d 
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lant, after having allowed a case to pyoceed to judgment on his election 
to treat the document as non-testameatary, had to sue afterwards on 
the same document as a will.” { 

We find from these rulings that when an issue hés been raised and 
neglected to be decided by tha Court or not decided owing to the omission 
on the part of a party to take certain steps or owing to the election by 
a party tqabandon the contention raised by the issue, the issué must be 
considered to have been. decided and'the relief refused. We thus get the 
third explanation to Section 13 of Act X of 1877, which is in the 
following words.:— 

“ Any relief claimed in the plaint which is not expressly granted 
by the decree shall for. the purpose of this section be deemed.to have 
been. refused. ” 

_ It has already been pointed out that the matter should not only be 
heard and determined but the determination ought to be final. Even suits 
which were dismissed because plaintiff did not produce his witnesses 
and failed to prove his case were considered to have been finally decided. 
Sahadeo v. Nokhid, (15 W. R. 573); Mofizooddeen v. Amooddeen (23 W.R. 58); 
and explanation IV to the aforesaid section is as follows :—“A decision is 
final within the meaning of this section when it is such as: the Oourt 
making it could not alter (except on review) on the application of either. 
party or reconsider of its own motion. A decision liable to appeal may 
be final within the meaning of.this section until fhe appeal is made. 

The introduction of the provisions of section 30 necessitated the 
fifth explanation to the section, which is in the following words: 

_ “ Where persons litigate bona fide in respect of private right claimed 
' in common for themselves and others, all persons interested in such 
rights shall, for the purpose of this section, be deemed-to, claim under 
the persons so litigating.” 

-- Explanation VI only introduces a rule as to the law of eeidonce-aied 
i was held under the Act of 1859 that the Tipperah Rajah’s Court was a 
Court of competent jurisdiction within the meaning of section 2: Afodhoo 
Bibee. v. Rama Manicko Dey (6 W. R. CiyRef. 31); and the explanation 
is in the following words :— 

_ “ Where aforeign judgment 1 is rélidll on, tho pyoduction of the, judg- 
ment duly authenticated is presumptive evidence that the Court which 
made it had competent jurisdiction, unless the contrary appear on tho 
record; but such — may be removed by proving the want-of 
jurisdiction,”* ` 
- In .Naranyi Bhika y, -Dipit Umed, t L.R. 3 Bom: 3, Sir Michael 
Westropp G..J. and Melvill J. observe at page 6 as follows :—“ We may 
obgerve- that i in cases falling -withtn tho - new Givi Progedure Gode 


n ° e 


156 THE BOMBAY LAW REPORTER. ° (von. viul. 


(X of 1877) the 13th Section of #hat enactment would appear to restore 
the law to the same state that it was decided by the Privy Council to be 
under the former Qivil Procedure Gode of 1859.” 

Section 13 of Act XIV of 1882 is substantially the reproduction of sec- 
tion 13 of the Actof 1877 with slight phr&scological alterations in the 
main body of the section, the explanations retaining the same wording. 

The main section is in the following words: j 

“No Court shall try any suit or issue in which the matter directly 
and substantially in issue has been directly and substantially in issue 
in a former suit between the same parties or between parties under whom 
they or any of them claim, litigating undor tho same titlc,in a Court, of 
jurisdiction competent to try such subsequent suit or the suit in which 
such issue has been subsequently raised and has been heard and finally 
determined by the Court.” 

. Judgments and decrees are public documents within the meaning 
of section 74 of the Indian Evidence Act and can be proved by the pro- 
duction of certified copies under Secs. 76 and 77 of the said Act. The pre- 
sumption arising from the production of the certified copies is that con- 
tained in the maxim “omnia presumuntur rite soleniter esse acta” and Sec. 
114, illustration (e), of the Evidence Act, which is to the following effect : 
“that judicial and official acts have been regularly performed.” Thus 
when a certified copy of a judgment is produced the presumption arising is 
that the Court which made the judgment was a Court of competent juris- 
diction to pass it and that it was rightly and properly made. The decree of 
a competent Court must be presumed to be valid and binding on the par- 
ties until the party attacking the decree clearly shows that it was im- 
properly, obtained by reason of fraud or misrepresentation practised 
upon the judge by the party obtaining the decree ( Raj Narayan Dutt 
v. Gour Monee Dosse, 6 W. R. 215). Itis thus clear that the finality of 
the judgment is subject to the qualification contained in Sec. 44 of the 
Indian Evidence Act which is to the following effect :— 

«Any party toa suit or other proceeding may show that any judg- 
ment, order or decree which is felevant under sec. 40,41 or 42, and which 
has been proved by the adverse paréy, was delivered by a Court not come 
petent to deliver it, or was obtained by fraud or collusion. ” 

In Ahmedbhoy Habeebbhoy v. Vulleebhoy (I. L.R. 6 Bom. at p. 715) 
Latham J. observed: “section 13 is no doubt not exhaustive of the 
effects of the principle of res judicdta but under sec. 44 of the Evi- 
dence Act a party to a procegding is never disabled from showing 
that a judgment or order has been obtained by the adverse party by 
fraud.” Ta thesame effect is the qualification noticed by West J. in 
Sheik Budin v. Ramchandra (J. L. R. L Bom. 037 at p. 540) vide 
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also Mancharam v. Kalidas (1. LR. 25 Bom. 821). It was held 
in Nistarini v. Nundolal (26 Cal» 891) that a decree obtained by 
fraud isa nullity. In Rajib Panda v$ Lakhandsenda (1. L.R. 27 Cal. 11) 
it was held that under sec. 44 of the Evidence Act tlfe defendant could 
show that the decree was wbtained by fraud. Relying upon these 
authorities the Allahabad High Oourt observed :—“ These authorities 
ostablish hat a party to a decree which has been fraudulently obtained 
yay set upfraud as an answerto the estoppel which the decree would 
otherwise create.” (Barkat-un-nissa v. Fazl Hag, 26 All. 272 at p. 283). In 
the same case it was held that a collusive decree is a nullity as a fraudul- 
ent decree. 

It was decided that where a decision of a lower Court is appealed to 
a superior tribunal, which for any reason does not think fit to decide 
the matter, the question is left open and is not res judicata. Chunder 
Coomar v. Stu Sundari Dassee (I. L. R. 8 Cal 631). It was further held 
that when the judgment of a Court of first instance upon a particular 
issue is appealed against that judgment ceases to be res judicata and 
becomes res sub judice and if the appellate Court declines to decide that 
issue and disposes of the case on other grounds the judgment of the first 
Court upon that issue is no morc a bar toa future suit than it would be 
if that judgment had been reversed, by the Court of appeal (Nilvarw v. 
Nilvaru, I. L. R. 6 Bom. 160). 

These cases illustrate the principle of res ath judice and show that 
when a decision upon a particular. issue is not subsisting the bar of res 
judicata does not operate. In order to give effect to this doctrine and the 
qualification contained in Section 44 of the Evidence Act the first para 
of the proposed bill has been formulated. As to this the Statement of 
Objects and Reasons runs as follows:—“The expression ‘final “judgment 
order or decree of a competent Court’ has been adapted from section 41 
of the Indian Evidence Act, 1872, but qualified bya saving with regard 
to ‘fraud’ or ‘collusion’, as contemplated by section 44, and the pendency 
of a lawful appeal converting it from res judicata to res sub judice. The 
word ‘subsisting ’ has been inserted with reference to the same princi- 
ple in order to render it clearer that, where the adjudication in appeal 
proceeds on other grounds the findings ih the first instance, which there- 
by become irrelevant, cannot operate as a bar.” Under the present Code 
of Civil Procedure there exists a conflict of opinion as to whether a ques- 
tion of law does operate as res judicata in respect of another subject 
matter in a subsequent suit, the Bombay and Madras High Courts hold- 
ing that it does not and the Calcutta and‘Allahabad High Courts holding 
that it does. Vide Chimanlal v. Bapubhai (22 Bom. 669), Vishnu v, 
Ramlinga (26 Bom: 25), Parthasarudu v, Chinna Khrithfia (5 Mad, 
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304), Venku v. Mahalinga (11 Mad. 393), Gopu v. Sami ( 28 Mad. 517), 
The Govt. of Bengal v. Senayat Al?,(27 Oal. 317 at p. 318), Kishano Sahat 
v. Aladadkhan (14 All. 64). In grder to settle this controversy and to 
give effect to the decisions of the balouta and Allahabad High Courts 
clause (a) of para 1 of the proposed section is framed by inserting the - 
words “ by a finding of fact or of law or of both.” The Statement of Ob- 
jects and Reasons proceeds thus :—“It is proposed to affirm, the view 
entertained both at Allahabad and in Calcutta that a pure finding of 
law may operate as res judicata. This coincides with the English prac- 
tice of holding parties to be estopped by a former judgment, however 
erroneous, if it stands unreversed by a competent Court, though it is open 
to them to contend that the judgment does not accurately represent the 
findings. On the other hand, it is desirable to limit the operation of 
the principle to adjudication on merits, with a view to excluding, for 
instance, dismissals on a preliminary question of jurisdiction.” And 
this view of the Legislature seems to be in accordance with the expres- 
sion of opinion by Lord Hobhouse in Malikarjun v. Narhari (25 Bom. 
337 at p. 347, 27 I. A. 216, 2 Bom. L. R. 227) which ig in the following 
words :—“ It (Court) made asad mistake it is true: but a Court has 
jurisdiction to decide wrong as well as right. Ifit decides wrong, the 
wronged party can only take the course prescribed by law for setting’ 
matters right; and if that course is not taken the decision, however 
wrong, cannot be disturbed.” This view was followed with approval by 
Lord Dayey in Khairajmal v. Daim (7 Bom. L.R. 1 at p 9.) 


In the case of Doomasahoo v. Joynarain Lal (12 W.R. 362 ) the 
general principle was laid down by Dwarkanath Mitter J. that a mort- 
gagee cannot be bound by a decision relating to the mortgaged property 
in a suit after his mortgage, and to which he was not a party. The. 
principle of the rule was subsequently adopted in Bonomalee v. Koylash. 
Chander (I. L: R. 4 Cal. 692.). Markby andPrinsep JJ. however complain- 
ed of paucity of the case law upon the subject and adopted the rule after 
expressing considerable hesitation and doubt and consequently Maha- 
mood J. was led to the elaborate discussion on the point in the case of 
Sitaram v. Ameer Begum (8 Alt 324). And having regard to these deci- 
sions the Legislature proposeetocleer the doubt and for that purpose have 
drafted sub-clause 2 of cause (b) of the proposed section. Having regard 
tothe decision in Narayan v. Pandurang (I. L. R. 5 Bom. 685) dissented 
from in Padmakar Vinayak Joshi v. Mahadeo Krishna Joshi (P. J. for 
1885, p. 12) and distinguished in Ram Narain v. Bishesher Prasad (10 
All. 411) and Mahabalajv. Kunhamna (21 Mad. 373) the Legislature propose 
to make the application of explanation 5 of section 13 applicable to.caseg 
toming under s 30 of the Civil Proceduro Code. | 
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In a recent case the Madras High Qourt have observed as follows :— 
“It is contended on behalf of the Ist defendant that the 5th defendant 
was not in any way interested ın tha? suit as it mug be now treated 
as having been brought by the then plaintiffs for the recovery of their 
share only; that they did not‘sue for such share for themselves and on 
his behalf that the right put forward was not a common and indivisible 
right; thd the explanation 5 to sec. 13 must be confined to cases where 
leave to sue has been obtained under sec. 30 of the Civil Procedure Code; 
and that the case in Ohandu v. Khunamed (14 Mad. 324) has been 
disapproved in Mahabala v. Kunhana and if the 5th defendant is not 
estopped then the first defendant cannot be estopped. The question 
that is referred to us for decision is, whether the first defendant’s claim 
is res judicata. If Ohendu v. Khundmed correctly declares the law, then 
the plaintiff's contention must be upheld. But we are of opinion that 
that decision ought not to be followed and proceeds on a wrong view of 
the scope of expl. 5 to sec. 30 of the Civil Procedure Oode.” 

The rule of English law is thus stated in Vol. I of Daniell’s Chancery 
Practice, 7 Edn. p 197. “In order to enable a person to sue on behalf of 
himself and others who stand in the same relation with him tothe 
subject of the action, it is generally necessary that it should appear 
that the relief sought by him is beneficial to those whom he undertakes 
to represent; where it does not appear that all the persons intended to 
be represented are necessarily interested in obtaining the relief sought 
such a suit cannot be maintained ;” Somasundera v. Kulanda Ivelu (28 
Mad. 457 at p. 463 F.B.). As regards this, the Statement of Objects and 
Reasons proceeds thus: It is proposed in the cage of persons claiming 
under parties to the prior judgment to limit the operation of reg 
judicata, to a title arising subsequently to the commencement of 
the suit or other proceeding terminated by the adjudication, since 
otherwise a mortgagee might be estopped from denying a finding 
obtained ‘against ‘his mortgagor after the creation of his incum- 
brance. It is not clear whether the existing expl. 5 is or is not confined 
to the cases contemplated by sec. 30 but it*seems expedient that it should 
be restricted to cases in which the Court has oxpressly sanctioned repre- 
sentative litigation under that section.” With a view to secure this Bbject 
sub-clauses 2 and 3 of clause B of the proposed sec. 13 have been intro- 
duced. : 

It was also decided that an 18sue raised and decided between co- 
defendants or persons ranged on the same side can be res judicata: Ram- 
chandra v. Narayan (11 Bom. 216); Ahmed v. Najabet (18 All. 65); Shaik 
Kharshad x. Nabi (3 Cal. 531); Kalikrishiia Tagore v. Seceetgry of Stat, 
(16 Cal, 173); Jagjit Sing v. Sarbjet (19 Cal. 159); Magniram v, Nedhi 
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Hosseinkhan 31 Cal. 95 Macleod Ye Kisson,6 Bom. L.R. at p. 1003). In ordor 
to bring the law in conformity with these decisions, clause (C) of the pro- 
posed section seems to have been #rafted and the object is clearly expres. 
sed in the following passage from the Statement of Objects and Reasons:— 
“It is proposed to give effect to the existingYrulings that the doctrine of res 
judicata applies between parties ranged upon the same side whether as 
co-plaintiffs or as co-defendants if upon a point in active contfoversy bet- 
ween them, there has been an adjudication necessary to the determinatign 
of the suit.” The object for the insertion of clause (D) has been stated as 
follows:—“The application of the principle of res judicata to judgments 
in the exercise of exclusive or of concurrent jurisdiction arises chiefly 
in connection with the decisions of the revenue and criminal Courts. 
The question whether any particularjudgment of a revenue or criminal 
Court is passed in the exercise of exclusive or concurrent or limited 
jurisdiction must depend upon the interpretation of the law upon which 
the judgment relies for its authority. A similar observation applies to 
the operation as res judicata of decisions given in Small Cause Courts. It 
is accordingly proposed not to attempt to define such jurisdictions in the 
clause under discussion.” 

It has been already pointed out from the decided cases that the issue 
decided must be 4 material issue and in order to give effect to those de- 
cisions the expression ‘decision being material to support the judgment 
order or decree’ has been inserted in clause (E). 

Under explanation 4 of sec. 13 of the Civil Procedure Code an ew parte 
decree is not final so long as it is open to the Court on the application of 
the party to modify it. Nilmoni v. Heeralal (I.L. R.7Cal. 23). From the 
proposed clause E the words “on the application ofeither party or re- 
consider of its own motion ” which occurred in explanation 4 are omitted 
aud the Statement of Objects and Reasons sets out the reason for the 
change as follows:—“The present section is misleading inasmuch as 
it does not exclude from purview of res judicata a finding upon an issue 
not material to the making of judgment. It is proposed, therefore, under 
clause 206 to include in the degree the issues material to the passing there- 
of and so to prevent parties from being estopped by adverse findings with- 
outhaving had any opportunity of” impeaching them in appeal from the 
final adjudication. The wording of explanation 4 to section 13 of the 
Code is, however, unduly rigid, inasmuch as it would, if literally inter- 
preted, relieve parties from the bar of res judicata wherever there exists 
a latent power of alteration.” The objectfor adding the second para to the 
section is given as follows :—‘“It appears desirable to declare that 
nothing in n clause 13 is to limit or otherwise affect any remedy open to 
3 minor in T respect of a finding obfained against him through the fraud 
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or gross negligence of his next friend or guardian ad litem. The pro- 
posed s. 13 is in the following terms s— 


13 (1) Subject to the provisions of section Qu the adjudication expressed in a final and 
subsisting judgment, order or decree of competent Court, which heas n&t been obtained by fraud 
or collusion and against which no in preferred in accordance with law is pending, shall as 
a plea be a bar and as evidence be conclhsive in sny subsequent sult or proceeding,—(a). If the 
judgment, order or decree adjudisates, by finding of fact or of law or of both, on the merits of a 
matter diregly and substantially, and not collaterally, incidentally or inferentially in issue in 
the suit or other proceeding in which such judgment, order or decree was delivered, made or passed, 
*vhether such matter was— 

(I) alleged and denied or 

(II) alleged and admitted, either expressly or by implication, or 

(LI) omitted to bs alleged, if it formed a necessary ground of attack or defence: 

and (b)Ifthe same matter is directly and substantially in issue in a suitor other proceeding 
between 

(I) parties to the suitor other proceeding in which the judgment, order or decree was 
delivered, made or passed or 


(II) persons claiming under any such parties by title arising subsequently to the commence- 
ment of such sult or other proceeding or 

(MZ) persons interested in any right claimed in common for themselves and others by any 
parties litigating in good faith in respect thereof, with the permission of the Court in pursuance 
of the provisions of sec. 30, in the suit or other proceeding in which tho judgment order or decres 
was delivered made or passed; and 

(c) Ifthe parties above referred to in clause (b) were litigating under the same title or on the 
same ground in the suit or other preceeding in which the judgment order or decree was 
delivered made or passed, whether such parties or any of them were ranged on the same side or on 
opposite sides, provided that there has been, ona matter of conflicting interests in active 
controversy between them an oe necessary tothe determination of the suit or other 
proceeding; and 

(d) If the judgment, order or series was ‘delivered made or passed by a Court of exclusive or 
of concurrent jurisdiction upon a matter or falling within such exclusive or concurrent 
jurisdiction and if, where the jurisdiction is concurrent, the Court delivering, making or 
passing the judgment order or decree would, whether as regards the valuation or tho nature of 
the claim have been competent to adjudicate upon the subsequent suit or other preceeding, and 

(e) if. tho matter was heard and finally decided by the Court delivering making or passing the 
judgment order or decree, the decision being material to support such jadgment order or decree 
and not capable of being altered by such Court otherwise than on review or in exercise of any of 
the powers conforred by ss. 202, 206 A, 210 and 257 A, 

Expla nation.—For the purposes of this section. 

(a) Any relief claimed in the plaint or application but not expressly granted in the judg- 
ment order or decree shall be deemed to have been refuged ; and 

(6) Whore a foreign judgment‘is pleaded in bar or tendered in evidence, tho Court, on the 
production of such judgment daly authenticated shall gresume that it was delivered by a Court 
competent to deliver it, unless the contrary appears on the record, e 

(2) Nothing in this section shall be deemed to limit or otherwise affect any remedy which, by 
onactment or rule of law for the time being in force, is open to any person against any judgment 
order or decree delivered, made or passed in a suitor other proceeding to which such person 
was a party while suing or being sued asa %minor represented by a next friend or guardian for 
the suit, 

The enactments relative to the law of res judicata contained in the 
Codes of Oivil Procedure from time to time in force appl 
ments in personam, i.e. Judgments between parties or Lf 
x 21 
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atives and not to judgments in rem discussed in ss. 41 and 42 of the 
Indian Evidence Act as to which separate enquiry is necessary nor to 
estoppel by judgment in criminal cases as defined by s. 403 of the 
Criminal Procedure*Code. 

[To be continued.) 


LIMITATION ACT, ART. 179, CL. 5. 





LAUSE 5 of Art. 179, Sch. II of the Indian Limitation Act XV of 1877 
prescribes “for the execution of a decree or order of any Civil Court” 

a period of three years to commence from “(where the notice next 
hereinafter mentioned has been issued ) the date of issuing a notice under 
the Code of Civil Procedure, s. 248.” This date is variously estimated 
by specialists to be the date on which a Court orders the notice 
to issue, as ulso the date on which the notice actually issucs: 
I propose. in this thesis to discuss the relative merits of the two 
estimates and try to find out which of them is the more liberal and 


‘therefore the better acceptable. Formed as these are by “skilled experts” 


they must presumably be correct in their own way; but as they differ 
and probably materially, from each other, one might be pardoned if one 
permits oneself to doubt the correctness, at least of one of these. I have 
set before myself however a limited purpose, id est, to find out how much 
can be said in favour of each estimate. | 

It would at first sight appear that “the date of issuing a notice” must 
be the date on which the notice issues. “To issue,” as a transitive 
verb, means to send out, to deliver, etc., and “issuing” would mean 
sending out &c. The word used here is an ordinary English word, 
and there appears to be nothing technical about its meaning. But 
some rulings would assure us that this face meaning will not be our true 
guide. Cascs, calling for a correct interpretation of the 5th clause; con- 
stantly come up for decision, and “it is absolutely necessary in the inter- 
ests of the public, any one of whom may be a party at some time or other 
to proceedings in execution of a decree” that the date should be settled 
beyond any possibility of reason&ble doubt. I shall only attempt to put 
together the materials wherewith a correct solution of this point might 
be attempted. 

There are three recent rulings on the poe under enquiry; two by 
the Bombay High Court: Damodar v. Sonajt, 5 Bom. L. R. 594; I L.R. 
2% Bom. 622 and Govind v. Dada,6 Bom. L. R. 457; I. L. R. 28 Bom. 
416; and one by the Calcutta Bigh Court; Kaduressur Sen v. Mohim Chan- 
dra, 6 C. W. N. 656. To these might be added another Bombay ruling 
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to be found at I. L. R. 23 Bom. 35: Hari Ganesh v. Yamunabar. 

In the first Bombay case the applfcation for execution was presented 
on 9th June 1903, the next previous Mpplication having been made on 
30th May 1900, and was clearly barred under Art. 17%, cl. 4, but the de- 
cree holder contended that Since a notice under s. 248 of the Code of 
Civil Procedure was prepared and sent to the Nazir for service some- 
time afte 9th June 1900, the present application,being made within three 
years of this date, was quite within time under the fifth clause. It was 
however found that this notice of the 9th June 1900 was not served on the 
judgment-debtor, and the Subordinate-Judge therefore asked whether such 
a notice amounted to “issuing a notice” under clause 5, and the reference 
was answered thus: “In our opinion actual service is not necessary. But,” 
the Subordinate Judge was also told, “ where notice has issued, time runs 
from the date of the order directing the same under s. 248, Civil Proce- 
dure Code. This case must be determined by reference to that date.” 

The second Bombay case was also a reference from the mofussil made 
under the following circumstances: the present Darkhast was filed on 11th 
January 1904, the last being filed on 15th December 1900. In this latter 
Darkhast an order for issuing notice, under s. 248 of the Code of Civil” 
Procedure was made on 15th December 1900, 1. e. the day on which it was 
presented. The process fee for the notice was paid on 10th January 1901, 
and the notice was prepared and was ready on 12th January 1901], 
The decree-holder contended thathis present application fell under cl. 
5, andbeing within three years from F2th January 1901 was not barred. 
The Subordinate Judge felt a doubt upon the point (which apparently he had 
no business todo in theface of the ruling in I. L. R. 27 Bombay, because 
‘the Judge of a lower Court cannot ordinarily entertain a reasonable 
doubt on a point clearly decided by the ruling of the High Court of hig 
Presidency, unless the authority of the decision can be questioned by 
virtue of anything said or decided in the Privy Council” (Bhanaji v. 
De Britto, 7 Bom. L. R. 995) and referred the following question for decision: 
‘Whether for the purposes of cl. 5. of Art. 179 “the date of issuing a 
notice under the Civil Procedure Code, æ. 248” means the date on which 
the order for the issue of the notice was passed or the date on which the 
notice was actually prepared and issued by the proper authority, of the 
Court; and the High Court in reply ruled that the former date was the 
date meant. In neither of these decisions was any reference made to the 
ruling in 6 0. W. N., or to the prior case in I. L. R. 23 Bombay, where, 
dealing with the point under enquiry, itis observed: “As no notice was 
ever issued, time cannot here be counted from the date of the order of 
the Court, though it may be that where an order has been issued the date 
of its issue would be the date on whitch the Court ordered itf issue,” 
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The facts in the Calcutta casesat 6 O. W. N. 656 are that the previous 
application for execution was filed’on 19th April 1897, and the order to 
issue notice under s. 248 was passed thesame day. On 30th April 1897, 
the notice actually issued. On 10th May 1897 the judgment-debtor ap- 
plied for time to file objections, but the judgmont creditor withdrew his 
application. The present application for execution was filed on 30th 
April 1900, and the High Court held it to be “just in time,” %vidently 
counting limitation from the day on which the notice in the next pree 
vious application actually issued. 

It has been held and apparently all the High Oourts agree herein, 
that clause 5 would not apply if the notice has, as a matter of fact, not 
issued. It might, therefore, be taken as settled that the word issued oc 
curring among the words in the parenthesis in the opening part of the 
clause means actually issued. And if this word “issued” in the first 
part of the clause means actually issued—issued as a matter of fact-—the 
word issuing in the latter part of the clause. must obviously carry the 
same meaning. The Legislature has chosen to use the same word in 
both the places, and we therefore ought to be consistent in the way we in- 
terpret it. The language moreover is very plain and this would seem 
to be the “natural reading of the words used.” 

Curtailing as they do the otherwise perfectly legitimate rights of 
the subjects, the provisions of the Limitation Act should be strictly 
construed and liberally interpreted. I do not think I need call 
in sid any very learned dissertations from standard .works upon the 
interpretation of statutes to support my proposition. It will, I hope, be 
quite sufficient for my purposes to quote a passage from the judgment 
of a very eminent Judge of the Bombay High Court. In deciding the 
case of Umiashankar v. Ohhotalal, I. L. R. 1 Bom. 19, Sir Michael Wes- 
tropp observes: “A limitation Act,” as it is “restrictive of the ordinary 
right to take legal proceedings must, when its language is ambiguous, 
be construed strictly, i.e.in favour of the right to proceed.” 

To understand the true significance of these two views, it is necessary 
to give a short summary of the werious stages through which an applica- 
tion for execution generally passes. As soon as a Darkhast is presented the 
Clerk of the Court puts the date df presentation on it and initials it. It 
is then passed on toa Karkun, inferior in rank tothe Clerk of the Court, 
who numbers itand registers it. This Karkun in some Courts, or another 
one of the same standing in others, then checks it in the light of the 
register of suits and previous Darkhasts, if any, and determines 
whether a warrant should issue at once or whether any, and if so, which 
notice should issue in the first instance, and passes or to pe strictly 
technical, writes out an order accordingly. This order is initialled by 
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' the Judge, and the Darkhast is then, ordinarily a day or two old. It 
' then passes on to the process-clerk, who is “the proper officer of the 
Oourt” to “calculate the amount to. be paid as Oowrt Fees,” and he 
gives in his own name “ aooo of such amount to the person 
by whom the fees are payable,” and orders that they “should be pi 
before the end of the fourth day on which such information is given.” 
“ After the.fees have been received but not before, the necessary 
wWotice, warrant or other process” is prepared by another clerk, and 
thisis signed by the Olerk of the Court and sealed. The process is 
passed on tothe Nazir who with his endorsement, hands it over toa 
bailiff for service on the party concerned, the service being effected, if 
at all, sometime afterwards. In each ‘of these stages the respective 
date is affixed to the several proceedings, and ordinarily a fortnight 
elapses before the notice is in the hands of the bailiff. Thus the 
date when the notice is ordered to issue and the date on which it issues 
are about two weeks apart, and the Bombay interpretation therefore 
certainly curtails the rights of the decree holder. 

Clause 4 of Article 179 provides a limitation of three years from 
the date of applying in accordance with law to the proper Court for 
execution, or from every step in aid of execution of the decree or order; 
clause 5 follows it, and it might not therefore be unreasonable to expect 
that it was enacted to postpone the commencemegt of limitation to an 
appreciable extent. An application for execution, giving the necessary 
particulars in proper form and praying for appropriate assistance from 
the Oourt, admittedly falls under the first part of the clause, and as seen 
abqve, the order to issue notice, where one is necessary under s. 248 
of the Code of Civil Procedure, follows its presentation in aboutes day or 
two. The Bombay view would seem to do little credit to this clause and 
would make it practically useless. The clause would certainly not have 
been added if it was not intended to serve any useful purpose. The 
Calcutta view, on the other hand, would keep the running of limitation 
in abeyance for a fortnight, and, would do full justice to the clause in 
question. I am here speaking of the ordihary routine of Court business. 
It might be that in some cases the nogicg méght even beserved on the 
judgment-debtor on the day the Darkhast is presented; while in others 
the order to issue notice might not come to be passed for over a fort- 
night or even a month. Ordinary cases are always contemplated, and 
not extraordinary ones: we generally look for the rule and not the ex- 
ception. 

Let us now see what has influenced aieo divergent views in the 
two High Caurts. The Calcutta case proceéds upon the plaiplanguage 
of the Article, and the natural oe ‘of the words used certainly 
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favours its interpretation. The eases in I.L. R. 23 and 27 Bom. can 
hardly render us any help in thi§ direction as there are no “ reasons 
for the decision” given; I. L. R. 28*Bombay has attempted to do so, and 


let us see how far they go to elucidate the point under enquiry. The 


reasons are: ? 


(1) The ordering of the notice to issue is ajudicial act, whereas 
the preparing of the notice and sending it out for service#are only 
ministerial, and therefore time should run from the judicial act ; Š 

(2) The drawing up and signing and despatching of the notice are 
all matters of routine, and follow as a matter of course the first act of 
the Court: time should, therefore, run from this first act; 

(3) The judicial pronouncement that there shall be notice is itself 
the issuing, just in the same way that there is a decreé made, not 
when it is drawn up and signed, but the moment itis pronounced, 
and therefore limitation should commence to run from the day the order 
to issue notice is pronounced ; 

(4) And last and therefore probably not the least: this view is in accord- 
ance with a PETION decision of this Court in Damodar v. BOWA I. L.R. 
27 Bom. 622; 5 Bom. L. R. 594. 

With very great deference I beg leave to point out that almost none 
of these several reasons is sufficient to compromise the unassailable posi- 
tion taken up in 6 C. W. N., a position based upon the plain reading of 
the clause itself. And to safer to these seriatim : 

(1). A judicial act might mean an act done by a Judge as also an 
act done as a Judge. To acts of the latter kind one must needs give. 
preference; but does the ordering of the notice to issue fall under the 
latter class? It would certainly be a judicial act in the sense that it is 
signed by the Judge; but does he apply his mind—ig he ever called upon 
to apply his judicial mind—to it when he signs it? I humbly submit he 
does not, for the analysis of procedure given above would shew that the 
order is written out for his initials, by a Karkun inferior in rank even 
to the Olerk of the Court, who alone seems to be endowed with some 
judicial functions. It might perhaps be urged thatthe writing out of 
this order is the work of the Judge done, to meet the exigencies of busi- 
ness,» through the Karkun working as his deputy for that purpose. 
Whatever binding effect the Karkun’s work, so done for and on behalf of 
the Judge, may have, still itis obvious that that work is, at best, 
only constructively judicial, being. in reality no more than minis- 
terial. Section 248,.under which the notice is ordered to issue, provides 
that the Court shall issue a notice (a) if more than a year has elapsed 
between the date of the decree and the application for its execution, or 

b) if the “enforcement of the decrte is applied for against the legal 


° a \ e 


Hay—June 1906], JOURNAL. 4 | 167 


representatives of a party. In determining, with reference to any 
application for execution, whether a year has elapsed or whether enforce- 
ment of the decree is applied for. against any legal representatives, 
. not an dota of the judicial faculty of the Judge is brought into use. The 
determination is purely a meShanical act, and is, as a matter of fact in 
almost all cases, the work of a poorly paid Karkun. Being done under 
the general superintendence of the Judge, every actin the whole series 
mjght seriously claim to-be called a judicial act. The several acts de- 
tailed in the above summary are all, to my mind, equally ministerial 
(or judicial, if you so please to call them), and time might as well 
run from the one as from the other. Besides a judicial act, properly so 
called, is expected to presuppose the exercise of a discretion, buts. 245 
leaves the Court none such when it says that “the Court skall issue a 
notice.” It may also be deferentially submitted that a docketing of these 
various acts into acts judicial and acts ministerial is apparently not re- 
levant for purposes of interpreting the provisions of the Limitation Act. 

(2). The drawing up &c. of the notice are certainly matters of 
routine but do they necessarily follow the order of the Court in that 
behalf as a matter of course? Oan we speak of the actual issue of a 
notice as a necessary concomittant of the order to issue the same? 
Can we say that where there is an order to issue, there is always a 
notice issued? I humbly submit wo, for in cases of applications for 
executions, formulated in strict accordance with law, but made with the 
unexpressed intention of keeping the decrees alive (and their number is 
not inconsiderable), the orders to issue notices are always infructuose, 
because none is as a matter of fact issued. Besides before a notice is 
prepared for issue something more than the ordinary routine is requir- 
ed, viz. the payment of process fees. “After the fees have been feceived, 
but.not before,” the notice will be prepared and issued. The determina- 
tive factor in the actual issue of the notice is therefore certainly not the 
order of the Court to issue it. The essence of the whole transaction 
terminating in the issue of the notice is thus not the order of the Court, 
however judicially or extra-judicially it may come to be. made, but the 
payment of fees, a very sound and sure initiative to all human action. 
The go-bye is thus given to the payment 8f process-fees, the original 
order of the Court to issue notice only playing the second- fiddle. I 
would have suggested, very difidently, that this payment of fees should 
be taken as the starting point for ljmitation, because that is what real- 
ly puts into the otherwise inert order of the Court its elixir of life, 
Although therefore the order of the Court is the first act, it does not 
directly result in the issue of the notice, apd time should not run from 
the date of the order. ` s.e 
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(3). However theoretically the judicial pronouncement that there 
shall be notice might mean or even be the issuing of it, we have already 
seen that practically it is not so, for before a notice as a matter of fact 
issues, something is reqaired to be done by the judgment creditor and 
this something the judgment creditor mèght refuse to do with perfect 
impunity. The analogy sought from the case of the decree—-which as a 
matter of course follows the judgment, without requiringgany of the 
parties todo any thing—will not hold good here, because the date of 
the decree is regulated by a special provision. Section 205 of the Code of 
Civil Procedure enacts that “the decree shall bear date the day on 
which the judgment was pronounced.” It would seem that but for 
this Section the decree would have been dated the day on which it was 
actually drawn up and signed. And the absence of any such provision 
in the case of the notice under cl. 5 of Art. 179 would itself be a sufficient 
reason for holding that on general principles, the ordering a notice to 
issue andits actual issuing must bear their respective dates. 

(4). The fourth ground of the decision would appear to derive sup- 
port from what is known as the principle of stare decisis. Where, and how far 
this principle should govern, are matters not yet satisfactorily settled, and 
I am humbly of opinion that it could have been disregarded, when evident- 
ly the result of following itis, as here, the curtailing of the decree-holders’ 
rights to an appreciable extent. Besides “the principle of stare decisis 
has no application outside the law of property.” And, indeed, to bor- 
row the language of the judgment in Manilal v. Vanmalidas (I. L. R. 
29 Bom. 621; 7 Bom. L. R. 644) “we should” not “be frightened by that 
doctrine from bringing our practice into conformity......... Whena 
the plain terms of the Oode.” And if the practice prevailing in the 
Subordimate Courts counts for anything, I might add that until the 
decision in I. L. R. 27 Bombay first appeared in the Fifth Volume of 
the Bombay Law Reporter, the date when the notice actually issued 
was generally taken as the starting point for limitation. Over and 
above the case of Damodar v. Sonaji, which is mentioned in the judg- 
ment, the older case of Hart Ganesh must have also supplied an ad- 
ditional precedent for the decision. As I have already noted both 
these cases do not give any weasons. In Hari Ganesh v. Yamunabai, “no 
notice was actually issued,” and therefore “the ruling is obiter dictum. 
Moreover the opinion is expressed with hesitation.” The ruling in 
Damodar v. Sonaji is not quite an obiter dictum; although.the deter- 
mination of the starting point for limitation was necessary to finally 
dispose of the application fer execution, it was not necessary for 
answering the reference made by the Subordinate Judge. Any expres- 
sion of the opinions of their Lordships, howevor, necossafily carries 
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with itgreat weight, and so far asthe Bombay Presidency is concern- 
ed, the cases in I. L. R. 23, 27 and 28 Bombay are conclusive unless 
and until they are taken up for revision by an energetic decree-holder 
to a higher tribunal or the Legislature comes to his Sid. 


In the foregoing remarks I have dealt with the recent cases on the 
point, and if they show that there is much to be said in favour of the 
Calcutta Yiew, I shall consider myself amply rewarded. To refer to 
alder cases:— i 

(a) In Bemul Doss v. Ikbal Narain, 25 W. R. 249, it was found 
that the notice was served on 3rd August 1869; and the new appli- 
cation was madeon 5th September 1872, and it was held, applying the then 
new Law of Limitation (Act IX of 1871, Article 167 of which is similar 
to Art. 179 of the present Act) that “the three years must be calculated 
from the date on which the notice was served,” the date on which the 
notice actually issued evidently preceding it. 

(b) In Shaikh Subhan Ali v. Shaikh Sufdar Ali, 24 W. R. 227, the 
notice under s. 216 ( of the Civil Procedure Code of 1859, whichis similar 
to s. 248 of the present Code) was served on the 15th of April 1871, and 
it was held that the new Limitation Law (Act IX of 1871, Sch. II, No. 167 
penultimate clause ) provides “three years limitation from the date of 
the issuing of such notice. That notice was issued on 15th April 1871.” 

(e) In Koonj Behari Lal v. Girdhari Lal, .22 W. R. 484, “the 
present application for execution was made on 12th July 1873 and that 
date was certainly within three years of 10th April 1871 when notice was 
served upon the judgment debtor under s. 216 of the Oode of Civil Proce- 
dure.” It was held that “the present application” was “within time 
under the words of Art. 167, Sch. II of Act IX of 1871.” : 


(d) The facts in Prabhacararow v. Potannah, I. L. R. 2 Mad. 1, were 
that an application for execution of a decree was made on 10th November 
1869, and on 27th November 1869, notice issued under s. 216 of the 
Code of Civil Procedure. Again on 4th February 1873, application was 
made for execution, and notice was issued on 19th February 1873 under 
s. 216, and it was held that the application for execution of the 4th 
February 1873, being more than thre@ yearf after the date of seers the 
last prior notice under s. 216, viz. 27th November 1869, was late finder 
Art. 167, para 5 of Act IX of 1871. 

(e) There is a case of the Bombay High Court to be found at P. J, 
for 1896, p. 631, Bai Parvati v. Jaswantrat, wherein the facts were that 
on llth August 1892, the plaintiff presenfed his Darkhast. Thereupon a 
notice was ordered to be issued, which was served on the defendant on 
13th e i 1892, and the judgment opens thus; “The etttention of 
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the Assistant Judge in this case has not been drawn to the fact that a 
notice under s. 248 of the Civil Psocedure Code wee issued by the Court 
on or about the 13th August 1892. . Art. 179, cl. 5 of the Limitation Act 
gives the applicam three years from that date to apply for execution.” 
And this case seems to have been followed sn Dattu v. Narayan, P. J. for 
1898, p. 112. 

These cases thus take the date of service of the notice gipon the 
judgment- -debtor, which must necessarily come after the date of actual 
issue of it, as the starting point of limitation, and on the principle that 
the greater includes the less they wouldlend us all their support if we 
say that limitation under cl. 5, Art. 179 should run at least from the 
date of the actual issue of the notice. The Calcutta view then appears 
to be supported by authority and is more consonant with the letter, as 
well as the spirit, of the clause and is therefore preferable. That is the 
conclusion to which I humbly reach with the greatest diffidence, and 
I venture to put it forth for what it is worth. Itis, however, very much 
to be desired that on points of limitation at any rate the same view 
should prevail in all the High Courts. 

Since completing the above I have come across another Calcutta 
case, Ratan Chand v. Debnath, to be found at 10 C. W. N. 303. There, upon 
an application for execution, the Court ordered notice to issue under s. 
248, Civil Procedure Code on.20th August 1901. On 22nd August, the 
notice was prepared afid signed by the Court, and it was made over 
by the Nazir to the peon for service on 26th August 1901, and actually 
served on 28th August: The second -application for execution was 
made on 24th August 1904, and the High Court allowed it taking 26th 
August 1901 as the starting point for limitation under cl. 5, Art.°179. 
The case°was decided by Ghose J., Pargiter J. dubitante. The Bombay 
view seems to have recommended itself to Pargiter J., when he ob- 
serves that the act contemplated must’be an act of Court because the 
other clauses in the article refer either to some order of the Court 
or to some action of the parties themselves. I would respectfully point 
out that sofar as the Bombay Bresidency is concerned the actual issue 
of the notice representsthe combined result of the order of the Court 
andeagme action of the parties themselves, and must, it is urged with 
deference, rank higher than any of its component parts. However Mr. 
Justice Pargiter’s inclination towards the Bombay view was not strong 
enough to allow him to dissent from .GhoseJ., who adhered to the Cal- 
cutta ruling in 60. W. N., and declared in favour of the actual issue 
of the notice. In delivering hid judgment he says: “The words of the 
article to my mind are plain enough. The Legislature here contem- 
plates the attfigl issye of the notice. It.doeg not say the date of the 
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order to issue notice. Looking at the earlier clauses of the same 
Article, it would seem that in every instance, where the Legislature 
contemplates that time should run from the date of an order of the 
decree it says so in distinct terms. The intention of the Legislature 
is however to be gathered ‘from the words used and I am inclined to 
think that it did intend that the time should run from the date of the 
ministerisl act, if the issue of the notice may be regarded as a minis- 
terial act.” These observations furnish a suitable reply to the doubts 
entertained by Pargiter J., as alsoto some of the grounds for the decision 
in Govind v. Dada, I. L. R. 28 Bom. 416: 6 Bom. L. R. 457. 

© V. N. P. 


RECENT ENGLISH CASES, 


Conrracr—Damages—Forfeiture of sum deposited—Liquidated da- 
mages or penaliy. In deciding whether a sum made payable by way of 
compensation for breach of a contract is to be treated as liquidated 
damages or as a penalty, the Court must take all the circumstances into 
consideration, in order to ascertain the intention of the parties. The 
fact that the sum in question is to be paid on the breach of any one of a 
variety of stipulations of different degrees of importance does not neces- 
sarily oblige the Court to treat it as a, penalty, although it raises a 
presumption that that was the intention of the parties; nor does the fact 
that the sum in question had been deposited at the making of the contract 
‘compel the Court to treat it as liquidated damages, although it forms a 
material element to be taken into consideration in ascertaining the 
intention of the parties. Pye v. British Automobile Commercial Syndicate, 
Limited (1906, 1. K. B. 425). 

DEFAMATION—Slander— Magistrate—‘ Judge” —Criminal Onaiex: 
Withdrawal of Prosecution— Defamatory words against prosecutor—Malice 
—Privilege—Reasonable cause of action—Striking out pleading —Ruleg 
of Supreme Oourt 1883, order wxv. r. 4. À magistrate, when sitting in 
the course of his judicial duties, is a “judge” within the meaning of the 
rule laid down by Munster v. Lamb, (1883)°11 Q. B. D. 588, and Hgdson 
v. Pare, [1899] 1 Q. B. 455—that defamatory observations by'a judge 
in the course of his judicial duties are not actionable. Thus a defamatory 
statement made by a magistrate, while sittingin the course of his 
judicial duties, respecting a prosecutor upon or with reference to 
the withdrawal of a criminal charge before the Court, was held not 
to be actionable, even though it was alleged that tho statement was 
dmae falsely and maliciously and without reasonable cause? cordingly, 
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the statement of claimin an agtion for slander brought by the pro- 
secutor against the magistrate®’on the ground of that defamatory 
statement was ordered to be struck out under the Rules of the 
Supreme Court, Ofder xxv.,r.4, as disclosing no reasonable cause of 
action. Decision of Channel J. affirmed. * Allurdice v. Robertson, (1830) 
1 Dow. & 0l. 495, is notlaw in England. Law v. Llewellyn.(1906, 1 K. B. 187). 

Poor Law—Guerdians—Negligence of Servant—Liability4of Guard- 
sans to Pauper Inmate in Action of Tort—Common employment. Tho 
defendants, a board ‘of guardians of the poor, were carrying out an 
enlargement of the electric light installation at their workhouse by 
moans of their own servants, the work being done under the supervision 
of their engineer, a permanent official of the workhouse. The plaintiff, 
a pauper inmate of the workhouse, was ordered by the labour-master to 
assist in the work, and was put to work on a staging some distance above 
tho ground; while at work the staging, for the safety of which the 
engineer was responsible, gave way owing to its negligent and improper 
construction, and the plaintiff was injured. In an action against -the 
guardians to recover damages for negligence :—Held, first, that the 
defence of common employment afforded no answer to the action, for the 
plaintiff as a pauper inmate was compelled to obey the order to assist in 
the work and could not be heldto have taken upon himself the risk of 
injury from the negligence of the defendants’ servants; and, secondly, 
that the work was not being carried out by the defendants in the 
discharge of their administrative duties as guardians, and that therefore 
the action was maintainable. Tozeland v. West Ham Union (1906, 1 K. 


B. 538). 


Practice—Payment into Court without Denial of Liability—Action 
of Libel—Death of Defendant—Abatement of Action—Application. by 
Defendant's Executors for Payment out of Money— Raudles of Supreme Court, 


‘Order exi.,rr. 1,5. In an action of libel the defendant paid money into 


Court in satisfaction of the claim, without denying liability. The plaintiff 


did not take the money out of Court, and proceeded with the action. The 


action being yet untried, the defendant dicd, and the action therefore 
abated. The defendant’s executoys thereupon applied for an order that 


theSmoney in Court should be paid out to them :— Hedd, that their 


application should be refused and the money paid out to the plaintif. 
Brown Y. Feeney (1906, 1 K. B. 563). 


REVIEWS. 


ae om Evidence. Tenth Edition. In two Volumes. By W. E. HUME- 

Wiis, B.-A., LL. B., one of His Majesty’s Counsel. LONDON : 

Swe& and Maxwell, Limited, 3 Chancery Lane, W. C. 1906. Roy, 
a vo. Pages coxliii, 1351 and 228. Price 3l. 3s. 

On the English Law of Evidence there isno work that can bear compari- 
son with Pitt-Taylor’s masterly treatise on the Lawof Evidence. Its name 
has become almost a by-word with the legal profession in England, Ame- 
rica, the Colonies and India. It occupied the first position almost on its 
first appearance and is foremost ever since. This work can aptly be de- 
scribed as a concise encyclopaedia of the law of Evidence. The last edi- 
tion of this work was published in 1895. Since that date both the Legis- 
lature and the Courts have been busy in introducing considerablo refine- 
ments and alterations in the law. They are all duly insorted and discussed. 
The present edition brings the work quite up-to-date. Oonsiderable modifi- 





cations of many legal axioms contained in the work have been necessi- e 


tated by modern decisions, but as far as- possible, the: original text, 
abounding as it-does in quaint phraseology and quainter illustration, 
has been left untouched, and, it. may be added, unspoiled. It seems 
. unnecessary to pass any panegyric on the merits of this work. They 
are acknowledged on all hands. Nay, the work is boyond the pale of 
any adverse criticism. The present editors, it must be said, have 
= added not a little to the general usefulness of these volumes, which 
remain as hitherto by far the best work on the law of Evidence. 





A Treatise onthe Law of Vendor and Purchuser of Real Estate and 
 Ohattels Real, By T. Cyprian Wruuiams, of Lincoln’s Inn, Barrister- 
at-Law, LL. B: Assisted by J. F. Iselin, of the Inner Temple, Bar- 
` ristereat-Law, M. A, LL. ML Second Volume. London: Sweet and 
Maxwell, Limited, 3 Chancery Lang, W. O. 1906. Roy. 8vo. Pagos 

xli, 665—1143, and 191. Price (2 Vols.): 24. 5s, 
A GREAT portion of the contents èf the® second volume, which js now 
published, was laid before the public by means of a temporary second 
“volume, which the enterprising publishers issued in November 1904 in 


order to atone for the delay in preparing the second volume. This volume ° 


begins with the discussion of the grounds for avoiding the contract, and 
- then treats successively of mistake, frautl, misrepresentation, duress and 
undue influence, illegality in the contract, and personal incapacity, 
Then follow chapters on incapacity. in equity arising frém relations 
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between the parties (such as the disability of a trustee or an agent for 
sale); on the discharge of the contract ; and on the remedies ee breach 
of the contract, including the consideration of the remedies available in 
any respect after completion of the purchase. And the book ends with 
a chapter on the sale of registered land. These two volumes on Vendor and 


. Purchaser have already acquired the distinction of being the leading 


text-book on the subject. This is testified by the fact that whfle the se- 
cond volume was under preparation the publishers were called upon te 
issue several reprints of the first volume. The learned author has in- 
fused fresh life into this subject by re-stating principles of the law in the 


light of modern decisions, by subjecting decisions old and new to a ri- 


gorous criticism and by turning to account his deep learning and wide 
experience. The eighty-five pages of table of cases in closely printed 
double column-and the sixteen pages of tablo of statutes cited reveal the 
extent of materials used by the learned author in constructing these 
matchless volumes: while the index at the end, which occupies nearly 


-one-hundred pages of this work, renders the volumes extremely easy of 
` reference. — 





The Law of Compensation. Two volumes. By ALFRED A. Hupson, of 
the Inner Temple, Barrister-at-Law. Assisted by H. E. MILLER, of the 
Middle Temple, Bagrister-at-Law, W. A. PECK, of Lincoln’s Inn, Bar- 
rister-at-Law, and S. HUMPHRIES, of the Inner Temple, Barrister-at-Law. 
Lonpon: The Estates Gazette Limited, 6 St. Bride Street, Fleet Street, 
E. 0.; Sweet and Maxwell, Limited, 3 Chancery Lane, W. C. 1906. Roy. 
8vo. Pages cxcii, 1598, 117. Price Il. 10s. (cash). 


In India the law of compensation consequent upon the compulsory 


‘acquisition of land by Government is to be found in the Land Acquisi- 


tion Act (I of 18%). Of late, the provisions of this enactment are brought 


into active operation owing to the working of the Actin the City of 


Bombay for the Improvement of the City of Bombay, 1898, which incor- 


_ porates a large portion of the former enactment. The decisions on this 
Act by the Tribunal of Appeal have been many and numerous: and within 
the-last year or twothe HigheCourtof Bombay has delivered decisions 
of great moment turning upon the subject of Compensation. 


The law in England on the subject is divided into sevéral groups of 
enactments. These are: (1) The Lands Olauses Consolidation Act, 1845, 
and Acts affecting the same; (2) Stafutes relating to Railways; (3) Acts 
relating to Gas, Water, and Electric Lightening undertakings; (4) Mis- 


cellancous Clauses Act; (5) Acts as to taking of land fur Government pur- 
_ poses; (6) Agts as to taking of Land hy Local Authorities ; (7) A&ts as to the 
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taking of Lands by other Public Bodes; and (8) Act relating to sale to 
Private Aandowners. Under these headings fall a number of statutes, 
All these statutes are reproduced in these volumes with full commentary 
upon them. The method of arrangement in this work has been to explain 
as far as possible the rules of law under the different sections of the sta- 
tutes dealt with, and then to set out in chronological order a short digest 
of all cafes from which such rules have been deduced. This has result- 
gd in placing before the reader, in a simple and intelligible form, every 
decision and statute which he could find relating to the law of compensa- 
tion. The introductory chapter, which is prefixed to this volume, con- 
tains practical hints on procedure both before as well as after the special 
Act authorising the undertaking. ; 

The law of compensation in India is borrowed largely from the provi- 
sions of English enactments on the subject: and Indian decisions upon 
the subject are very few in number. Thus, whenever a point in that 
branch of law arises in this country one has almost necessarily to turn 
his attention to English statutes and decisions passed upon them, And 
for this purpose, he can scarcely light upon a book more fitted to his 
purpose that Hudson’s admirable volumes. The whole law on the sub. ~ 
_ject is stated here and the arrangement is all that can be desired. These 
volumes yield to none on the point of completeness. We recommend this work 
with confidence to all who have to deal with the gubject of compensation. 





Olerk and Lindsell’s Law of Torts. Fourth Edition. By Wrarr PAINE, of 
the Inner Temple and the North-Eastern Circuit, Barrister-at-Law. 
Lonpon : Sweet and Maxwell, Ltd., 3 Ohancery Lane. 1906. Roy. 8vo. 

_ Pages xeviii and 880. Price 30s. i Bs 

THE learned Editor of this work may well congratulate himself on 
the fact that the preceding edition which first passed into his editorship 
was sold off in less than two years. The name of Mr. Wyatt Paine is fami- 
liar to readers of law as the author of “a Qommentary on the Law of Bail- 
ments” and the editor of the fourth edition of “Macqueen’s Law of Husband 
and Wife.” During the brief period that el&psed since the issue of the last. 
edition of this work a considerable number ,of actions dealing with the 
wrongful invasion of the civil rights of individuals has been adjudfcat-’ 
ed upon by the Courts. Chief among these are Scarborough v. Cosgrove, 

[1905] 2 K. B. 805, relating to the liability of boarding-house keepers for 

negligence; The Attorney-General and Monmouth County Council v. Scott, 

(1904].1 K. B. 404, discussing alike the duties and obligations of local- 

authorities with regard to repairs, and of persons using the King’s high- 

way for extzaordinary traffic; and Kine v. Jolly, [1905] 1,0) 480, and: 

Higgins v. Betts, [1905] 2 Oh. 210, upoh the quantum of obstruction to 
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ancient lights which will entitle an aggrieved party to a mandatory in- 
junction. These cases are duly noticed. The present edition is 
thoroughly up to date and Mr. Paine has spared no labour in making it 
as far comprehensive as possible. We know of no better English Work on 
the Law of Torts for practitioners. It has become deservedly popular. 


A Treatise on Deeds. By Rosurt F. Norron,of Lincoln’s Inn, ofe of His 
Majesty’s Counsel, assisted by R. H. Dun, of Lincoln’s Inn and Innex. 
Temple, Barrister-at-Law, and Dresy L. F. Koz, of Gray’s Inn, Barris- 

* ter-at-Law. Lonpon: Sweet and Maxwell, Ltd., 3 Chancery Lane, W.O. 
1906. Roy. Svo. Pages lxx and 694. Price 30s. 

THE present work is founded upon “Rules for the Interpretation of 
Deeds” by Sir Howard Elphinstone, Mr. Clark and the author: and it ap- 
pears under the name of the present author because he alone is responsi- 
ble for the re-construction of the entire work. A great part of the book 
Jas been entirely re-written, all the authorities have been re-arranged, 
and a large amount of additional matter has been. re-constructed. In 
fact,so extensive hasbeen the re-construction that this volume may 
more fittingly be called anew work. 

The subject-matter of the work under review is of immense use to pra- 
ctitioners. The construction of deedscomes up before the Courts for 
adjudication almost every day in one shape or other. Deeds nowadays 
enter so largely into our business life that they cau aptly be 
considered a necessity of life. Thishas brought into prominence the law 
regarding their interpretation: and this again has called into 
existence rules regulating the ascertainment of their meaning. These 
rules arg stated in this volume in a cut and dry fashion: they 
are evolved and clarified from a series of decisions. Each of the rule 
is followed by commentaries, compiled from the cases which have given 
birth to the rule in question, and these commentaries are interspersed 
with suggestive extracts from judgments bearing on the question. 
Briefly stated, the rule gives the law, plain and clear, enunciated some- 
what after the manner of the%ection in a legislative enactment. The 
comments underneath the ryle, show the applications to the varying 
circttmstances to which it has hitherto been put and also demonstrate 
the potentiality of its application to circumstances that might hereafter 
come to exist. 

We have unqualified praise to give to this work. It is an indispens- 
able work of reference and ought tobe in the library of every lawyer. 





The Law and, Practice relating to Letters Patent for Invegtions. By 
THomMas TERRELL, K. C. Fourth Edition, By COURTNEY TERRELL, 
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Barrister-at-Law. Lonpon: Swfet and Maxwell, Ltd., 3 Chancery 

Lane, W. C. 1906. Roy. 8vo. Pages xxxviii and 689. Price 30a. 

THE advancement of knowledge along the path qf scientific research 
has given birthto many a new invention. They are of comparatively 
recent origin. The inventor,is a product of the modern age. It hap- 
pens noj infrequently that the inventor has spent the best part of his life, 
hay, in some cases, almost the whole of his life, before he comes by an 
“nvention. But histroubles have not ended there: they have only just 
commenced. His first anxiety then is how best to benefit himself by his in- 
vention and at the same time to prevent others taking advantage of it. 
This has called into existence the law and practice relating to patents. 

The right is secured by a grant of letters patent, which is the name 
given to the document in which the Sovereign signifies his will to 
confer special rights or privileges upon asubject. They confer a fran- 
chise, that is tosay, a branch of the royal prerogative vested in the 
hands of asubject. It isto the interests of the community that persons 
should be induced to devote their time, energies and resources, in fur- 


therance of the development of arts and manufactures, and this was, 


recognised in England fromthe earliest periods which can pretend to 
be civilised. It is also tothe advantage of the whole community that 
inventors should be rewarded, and no measure of reward can be concei- 
ved more just`or equitable, and bearing a closer relation to the bene- 
fit conferred by the particular inventor than to grant him the sole right 
of making, using and vending his invention for a limited period of time. 
In the corrupt ages of the Tudors, however, the prerogative of the Grown 
to grant monopoly rights to first and true inventors seems to have been 
made a lever for assuming a prerogative to grant monopolyerights in 
trade generally. In the reign of James the first, to such an extent had 
this abuse been carried, that it was deemed advisable by the legislature 
that the rights of the Crown in respect of letters patent should be declared 
by legislative enactment. This was the origin of the statute of Monopo- 
lies (21 Jac. I, c.3). The latest enactments on the subject are known 
‘collectively as the Patents Acts, 1883-1902, which consolidate all the 
previous Acts upon the subject. But ewn at he present day, notwithstand- 
ing the various statutes which have been passed in relation to l€tters 
patent for inventions, the Monopolies are still granted upon the mere 
motion of the Sovereign, in the exercise of his royal prerogative, and 
that all that has been done, has béen declaratory of the limits within 
which that prerogative should be exercised, and of the method of proce- 
dure to be adopted in obtaining letters patent for inventions. 

The bulk of the present volume js occupied by a treatisg-on the law 
of patents as set forth by the Patents Acts, 1883-1902, and caselay upon 
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the same. The statements of the laty are presented in the exact words used 
by the judges who enunciated them. These statements are selected, 
where possible, from recent cases, so that their application to the more 
complex phenomena of the present day may be illustrated. This part 
of the book is a complete text-book on the Law of Patents. 

There are several appendices to the work. In this portion, the 
Statute of Monopolies and the Patents Acts 1883-1902 are set out Serbatim, 
Then follow Patent Rules 1903 and 1905. Instructions to Applicants foe 
Patents issued by the Patent Office, a mine of valuable information in a 
condensed form, are reproduced next, The various forms, used in this 
branch of law, are then given. And the new Trade Marks Act 1905 
concludes this volume. 

This work contains every available information on the law of patents: 


_ and ought to prove serviceable to persons engaged inthis branch of law. 





Goodeve's Modern Law of Real Property. Fifth Edition. By Sir HOWARD 
WARBURTON ELPHINSTONE, Bart. M. A., One ofthe Conveyancing 
Counsel of the Court, and FREDERIOK TRENTHAM Maw, B. A., LL. B., 
of Lincoln’s Inn, Barristers-at-Law. LONDON: Sweet and Maxwell, 
Ltd., 3 Ohancery Lane, W. C. 1906, Royal 8 vo. Pages xliv and 612. 
Price 21 8. 

Tus isa companion volume to the author’s treatise on the “ Modern 
Law of Personal Property.” The fact that the present edition passes 
through the editorship of Sir Howard Elphinstone, the eminent living autho- 
rity on the subject, is a proof positive of its sterling worth. It treats in an 
elementary way the whole law of Real property and chattels real as it 
obtains m England at the present day. It begins with the earliest ideas 
on the subject and tracesthem in all the intermediate stages through which 
they have passed. The Law of Real Property in England is bound up close- 


-ly with the constitutional History of England: and itis an interesting 


study to know how one has acted and re-acted on the other. It is instructive 
to learn how some of the peculiarities of the law that have come to be re- 
garded asa matter of course at the present day were engrafted to it asthe 
sheer outcome of circumstances thatdappened long since. The present work 
indicates all these in an attractive manner. In this edition, the most 
important changes in the arrangement are placing the discussion of 
Estates of Inheritance before that of Estates for Life, and treating of 
Conditions and Mortgages in separate chapters. New chapters have also 
been added explaining the first part of the Land Transfer Act, 1897, and 
the law as to remoteness or, as it is perhaps more commonly called, the 
rules as toperpetuities. Lastly, the discussion of contingen® remainders 
has hpen considerably enlarged. The appendjx contains the Vendor 
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and Purchaser Act, 1874; the Conveyagfcing Acts, 1881-1892, the Settled 
' Land Acts, 1882-1890: The Married Women’s Property Acts, 1882 and 
1893, the Trustee Act, 1893 and the Land Transfer Aqt, 1897. We have 
nothing but praise for this volume, which is at once compact and 
comprehensive. It contains the concentrated essence of everything that 
is enacted and decided on the subject, and also of whatever isto be found 
in the existing works on the law of Real Property in England. 
è 
Cases on the Law of Tort. By Courrney STANHOPE KENNY, LL.D., of 

Lincoln’s Inn, Barrister-at-Law, and Reader in English Law in the 

University of Cambridge. CAMBRIDGE: The University Press. 1904. 

Demi 8vo. Pages xiv and 632. Price 12s. 6d. net. 

Dr. Kenyy’s name must have been familiar to our readers as the 
author of “Cases on Criminal Law,” and “ Outlines of Criminal Law,” both 
of which works were reviewed in this Journal some time ago. The learn- 
ed Doctor has now turned his attention to a selection of cases illustra- 
tive of the English Law of Tort. This work is intended to be a compan- 
ion volume to Sir Frederick Pollock’s invaluable treatise on the Law of 
Torts, which although incomparable in its statement of principles is 
sadly deficient so far as regards the facts of casesare concerned. To 

those engagedin the study of law the one is quite as much essential 
. This difficulty presented itself to the learned author who 
n years past delivered an annual course of lectures 
The principles of the law lend themselves 
for students of law. But to arouse in 
in the subject, a constant reference 
hor has accordéngly col- 
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IN the study of Roman Law in fhe Universitics in India, the Insti- 
tutes of Justinian is invariably prescribed as a text-book and the book 
mostly in use is Sanglars’ edition of the Institutes of Justinian. The two 
most noticeable features of that publication are the introduction and 
the summary: and they are helpful to a study of the Institutes. But 
when the body of the book is examined, one cannot help the remgrk that 
the translation is poorly done and a person knowing Latin can at places 
understand the translation only by perusing the original Latin text, 
which the author has wisely retained. In the present book, the translation 
of the Institutes is exceedingly well done. The learned translator has 
not tied himself down to Latin idioms and Latin terms. The original is 
rendered in plain English flowing easily, so that the whole becomes an 
interesting reading. To those who are anxious to know what the 
Institutes of Justinian are through the medium of the English Language, 
we recommend Dr. Moyle’s edition with confidence. 





A History of English Legal Institutions. By A. T. Carter, M. A., of the 
Inner Temple, Barrister-at-Law. Third Edition. Lonpon: But- 
terworth and Co., 11 and 12 Bell Yard, Temple Bar, W. C. 1906. 
Demi 8vo. Pages viii and 304. 

We welcome with pleasure a new edition of this work. 
Edition was reviewed in,our Journal in 1902 and this, its fou 
has recoivyed some alterations in substance and arr 
is prescribed as a text-book for the course of 
Education in England, and as the sylla 
shaped by the University of Bomb 
thatthe aythofities concer an 
for the prelimin “ 
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existing parliamentary procedure, and et the same time to present their 
work in such style as would make it of assistance not only to Members, or 
those aspiringto be Members, but to the very large section of the com- 
munity interested in debating societies, at whose meetings there is 
always a disposition to adhere more or less to parliamentary practice. 
The diffiqulty of ascertaining the procedure obtaining in the British 
Parliament has been experienced in England: but it is felt even more 
imtensely in this country, wherethe model is known only in name. To 
the debating societies in Great Britain and India, this book is of im- 
mense value. But it is also useful as giving broad outlines of the 
Parliamentary procedure: and this invests it vith interest to the general 
reader as well. It is a handy, compact and reliable guide. 


Weir's Law of Offences and Criminal Procedure. In Two Volumes. Fourth 
Edition. By K. JAGANNATHA Aryan, B.A. B. L, High Court Vakil, 
Madras. Mapras: Srinivasa Varadachari & Oo. 1905. Roy. 8vo. 
Pages, (i) xii, 935 and xlviii; (ii) 825 and xlvi. Price Rs. 18. 

Weir's Criminal Rulings has justified its existence. The constant 
references made to it in the Indian Reports show that it has become onc 
of those indispensable books of reference without which no lawyer’s 
library can be complete. It epitomizes reported and unreported criminal 
rulings of the High Oourt Madras from 1862 to1903. The last edition 
was published in 1887 by Mr. Weir himself. Seventeen years have elaps- 
ed since then: and a vast number of rulings has been delivered and 
various legislative changes relating to Criminal Law and Procedure have 
taken place-during the interval. Chief among these is the enactment of 
the new Code of Criminal Procedure (Act V of 1898). In preparation 
of this edition the learned editor has examined Judgments and°Rulings 
of the Madras High Court from 1887 to 1903. In the arrangement of the 
present edition, the rulings under the head of Evidence which appeared 
under Special and Local Laws, Part Il of the book, have been transferred 
to Part III after the rulings under the Code of Criminal Procedure. The 
addition of new matter has increased the size of the work: which is, 
therefore, published in two volumes: the first containing the rulings 
under the Penal Code, and the Special and Local Laws, and the serond 
those under the Code of Criminal Procedure and Evidence. This will go 
a great way in facilitating reference. Weir's book is very widely known 
throughout India. Its present edition is dueto the industry of Mr. Aiyar, 
who has no doubt added considerably to its usefulness by bringing out 
an up to date edition. This book, however, refers to Madras rulings alone. 
We know of a similar publication in Bombay. It is regrettable to notice 
that no body has yot found it worth Wis while to collate the Calcutta and 
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Allahabad Criminal Rulings on tht, lines adopted by Mr. Weir. We trust 
some enterprising compilers will come forward and supply this omis- 
sion at no distant date. For the present, we extend our thanks to the 
editor and the publishers alike for bringing out a new and enlarged 
edition of Mr. Weir’s work at a reduced price. 


The Law of Transfer in British India. Vol. II. By Dr. H. 8. GOOR, M. A., 


LL. D., D.C. L. of the Inner Temple, Barrister-at-Law. CALOUTTA®: 
Thacker, Spink & Co., 1906. Second Edition. Roy. 8vo. Pages CXX 
and 1111-1552. Price Rs. 10. l 


= ‘Tris volume concludes ' Dr. Gour’s studies on the Law of Transfer 
in British India. It contains an exhaustive commentary on Chapters V 
to VIII of the Transfer of Property Act, 1882, This isfollowed by a 
supplementary chapter on conveyancing, where the law on the subject is 
briefly out-lined. The Conveyancing precedents fifty in number are then 
given. The precedents are of sales, mortgages, leases, exchanges, gifts, 
and assignments, that is, of transactions which fall within the purview 
of the Law of Transfer in British India, The learned author has also re- 
produced the report of the Law Oommissioners, the Report of the Select 
Committee and the Proceedings in the Supreme Legislative Council 
in connection with the Transfer of Property Bill. Now that the work 
under notice is completed, we may say that Dr. Gour has given to the 
profession a book that stands unrivalled on the point of completeness and 
which is a monument of deep learning and patient research. 








The Indian Stamp Act (IT of 1899). By K. JAGANNATHA ATYAR, B. A.B. L. 

Vakel High Court, Madras. MapRas: Srinivasa, Varadachari & Oo. 

4 Mount Road. Second Edition. 1906. Demi8 vo. Pages Ixxxvi, 464 

and clxix. Price Rs. 5. 

THE passing of the Indian Stamp Act in 1899 was signallized with 
the appearance of a number of annotated editions upon the Act. Almost 
every province in India wag responsible for one or more editions of the 
Act. Among these numerous annotations Mr. Jagannath Aiyar’s soon 
came@up to the surface as thé bêst ?and in this, its second edition, the 
author has strengthened its claim to that position. Since the publica- 
tion f the last edition, the Stamp Act has been amended by Acts VI of 
1900 and XV of 1904. These Acts are igserted in their proper places, and 
the recent decisions, English and Indian, are incorporated. We recom- 
mend this book as a comprehensive and compact edition of the Act. The 
mechanical execution of the hook also demands a word of praise: it is 
printed at 8 printing works of Messrs. Srinivasa, Varadachari & Co. 
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The Ourrent Indes of Indian Cases, 1905. (kinal Part, Section II—Civil). 
Compiled by T. V. Sansiva Row, Pirst Grade Pleader, Trichinopoly. 
TRICGHINOPOLY: The Lawyer’s Companion Office, Madhwa Vilas, 
Teppakulam. 1906. Roy. 8 vo. Pages xev and 10; cds. 936. 


HE last enterprise of the indefatigable law publisher Mr. Sanjiva 
Row, absut which we have spoken on previous occasions, has now comple- 
ted its first year of existence: and we have before us the final part of 
the Civil section of the Current Index for 1905 in a bulky volume. The 
arrangement of the volume is satisfactory in every way. The first 36 
pages of this part are taken up by the table of cases, which is divided 
into (1) Privy Council cases and (2) other cases. This is followed by table 
of cases overruled, followed &c., which are responsible for the following 
52 pages. The index then occupiesthe bulk of the book, which passes in 
review every reported decision in India and Burma, delivered by the 
chartered High Courts, Chief Courts and other Courts of final resort in 
India and Burma. The Current Index of Indian Cases has already met 
with a cordial reception atthe hands of the legal profession: and has 
become an indispensable book of reference without which, a lawyer’s 
libray, howsoever limited, cannot pretend to be adequate. 





The Digest of Indian Cases: 1901-1902. By S. SRINIVASA AtyaR, B. A. B. L. 
Vakil High Court, Madras. Mapras: Hoe and Co. 1906. Pages 
xxviii, 52 and cols. 788. Price Rs. 5. ° 


Mr. Woopman’s Digest of Indian Cases runs up only to 1900. It 
was in 1903 that Mr. Srinivasa Aiyar conceived the idea of bringing out 
his Annual Digests of Indian Cases. This left a gap of two years—1901 
and 1902, between the two sets of digests: it is now bridged over by 
the present publication. It includes cases reported in the official as well 
as the private series of reports during the two years in question. The ar- 
rangement of titles and sub-titles, the variety of cross-references, and 
the mechanical execution of the work all tend to make the book useful as 
a book of reference. The profession will feel thankful to the learned 
compiler, for placing at their disposal a®volume which furnishes as it 
were the “missing link” and helpg to secure a continuity of their 
digests. r 





The Annual Digest of Indian Cases. 1905. By 8. SRINIVASA AIYAR, B. A. 
B. L. Vakil, High Court, Madres. Mapras: Hoe and Co., Georgetown. 
1906. Roy. 8 vo. Pages xix and 21; cols. 452. Price. Rs. 3. 

Tue Annual Digests of Indian Cases have by now made themselves 
known to the profession in India. The learned compiler seems to have 
taken his cuefrom the excellent “ Añnual Digest” edited bf John Mews. 
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It is similar in its execution to`țhe digest just reviewed. The compiler 
has completed the Digests of ‘Indian Cases from 1901-1905. He 
contemplates publishing a consolidated digest for 1901-1905. This will 
indeed be a positive gain to the profession. It may be mentioned that 
with a view to popularize. his work, Mr. Aiyar promises to supply the 
consolidated digest at the bare cost price of Rs. 6 or therea}buts. We 
are glad to find that Mr. Aiyar has removed the reproach of absence 
of upto-date digests in India, which Sir Frederick Pollock has cast en 
the introduction to his “Law of Fraud in India”, Tagore Law Lectures 


for 1894, 





The Succession Certificate Act (VII of 1889), by H. C. SINHA, Pleader. CAL- 
CUTTA: R. Cambray and Co., 6 and 8/2 Hastings Street. 1906 Demi. 
8vo. Pages vii and 83. Price Rs. 1-8-0. 

Mr. Stnwa’s name must have been familiar’ to our readers as the 
annotator of the Provincial Small Cause Courts Act and the Workman’s 
Breach of Contract Act. He has now selected the Succession Certificate 
Act: and has produced a handsome little volume on the subject. The Act 
no doubt is a small measure of the Legislative enactment of the Supreme 
Legislative Oouncil, but it is at the same time one which is of great 
importance as cases under its provisions come up frequently before Courts 
of law for adjudicatiop. The learned commentator has collated and 
classified all the rulings decided under this Act. The collection of cases 
seems to be exhaustive: and their classification into suitable headings 
and sub-headings is all that can be desired. We confidently commend 


this little volume to the proneeeren: 





Legal Masime. By UPENDRA Gopat Mirrer, B. L. Vakil, Onlontta High 

Court. 

Tuis publication aims at commenting upon Legal Maxims as illustrat- 
ed in decided cases and legislative enactments in India. It is proposed 
to be issued in monthly parts of 24 pages each. The first part, that is 
now issued, contains, three maxims; they are discussed satisfactorily. 
The comments underneath each,seqtion are drawn mainly from Indian 
cases and Indian enactments; but at places attention is called to Eng- 
lish cases as well. It is difficult to say at this stage what the book will 
be like when completed: but judging from the first part, it can be asserted 
that it promises to be a useful book. ° 
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CONTRACTS MADE THROUGH THE POST. 


By RICHARD ROBSON. 
BOLICITOR. l 
UCH an enormous amount of business is at the present time conducted 

through the agency of the post office that it behoves the practising 
lawyer to be fully acquainted with the rules laid down by the English 
Courts which are to be applied in determining whether, where there has 
been a correspondence, a binding contract has been entered into or not. , 

Suppose A., by sending a letter through the post to B., offers to gell 
the latter some property and B. accepts also by letter, at what moment of 
time is the contract complete? If the answer is delayed in transmission, 
or even lost altogether, does this make any difference? Again, suppose 
that A., after having sent off the letter containing his offer thinks better 
of it, within what time must he revoke it, and can he still do so if B. hag 
already posted his letter of acceptance, though it has not yet reached A. 

Let us consider some of the cases which provide answers to these 
questions. The first which claims our attention is Dunlop v Higgins 
(1 H. L. 0. 381). In this case, Messrs. Dunlop offered to sell certain goods 
to Messrs: Higgins. Messrs. Higgins replied on the same day that they 
received the offer, but owing to the delay in transmission the acceptance 
did not reach Dunlop’s until much later than it should have done and they 
would not entertain the contract. The question for decision was whether 
or not the contract wascomplete and binding on the posting of the letter. 
The House of Lords decided that Messrs*Higgins could not be respoysible 
for any “casualties in the post office establishment” and that the posting 
of a letter of acceptance completed the contract and made it binding up- 
on both parties. Lord Cottenham said “if a man does all that he can do, « 
that is all that is called for; if therois a usage of trade to accept such offer 
and “to forward it by means of the post and if the party accepting the 
offer puts his letter into the post on the correct day, has he not done every- 
thing he was bound to dof How can be be responsible for that over which 
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he has no controlf” This decision only dealt with te case where the 
letter of acceptance was delayed in transmission. But what is to hap- 
pen if the letter never reaches the offerer at all, but is lost in transmis- 
sion? Clearly th® only logical conclusion to be drawn from Dunlop 
v. Higgins is that the result is the same and that the contract is complete 
when the letter of acceptance is dropped into the post, althoughAt never 
reaches the offerer. And this point was actually so decided in Household 
Fire Insurance Co. v. Grant (4 Ex. Div. 216). There, the defendant ap 
plied for shares in the plaintiffs’ Company. The Company allotted shares 
to him and duly addressed to him and posted a letter containing the 
notice of allotment, but the letter was never received by him and it wag 
held (Bramwell L. J. dissenting ) that the contract was complete on the 
posting of the letter of acceptance and that thercfore the defendant was 
a shareholder. The principle was laid down that in cases where by rea- 
son of general usage or of the relations between the parties to any parti- 
cular transactions or of the terms in which the offer is made the accept- 
ance of such offer by a letter through the post is expressly or impliedly 
authorized (and in practically nearly all business transactions such an 
acceptance is impliedly authorized) the posting of a letter of acceptance 
completes the contract and this though the letter is delayed in transmis- 
Bion or even lost altogether. The rule is based upon the principle that 
the writer of the offer has expressly or impliedly assented to treat an 
answer to him by a letter duly posted as a sufficient acceptance and noti- 
fication to himself or in other words he has made the post office his agent 
to receive the acceptance and notification of it. 

Every offer may be, however, revoked. If A. offers to sell to B. his 
freehold farm for £1,000 A. is at liberty, at any time before B. has ac- 
cepted his offer and turned it into a binding contract, to withdraw his 
offer and so revoke it. But this must, of course, be done before B. has 
accepted his offer, as the offer is made binding by acceptance. And it 
makes no difference that A., in offering to sell his farm to B., promises 
B. to give him a certain time in which to decide whether or not he will 
accept the offer. There is no consideration for A.’s promise to keep open 
the offer and therefore no contract binding him so to do (Cooke v. Oxley, 
(17903 1 R.R. 783). But if A. does revoke, he must give notice of the . 
revocation to B. A curious case on this branch of the law arose in Dickin- 
son v. Dodds (2 Ch. Div. 463.) There Dodds offered to sell property to Dic- 
kinson for £800 and to give hima week in which to decide whether or 
not to accept the offer. Before the week was up, however, Dodds entered 
into a binding contract for sale of the property to A. He did not give 
notice of this sale to Dickinsom who however heard of it front someone 
else. Therðupon, and before the éxpiration of the time which Dodds 
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had given him AN which to-do so, Diekinson accepted the offer. . Was 
there a binding contract ? Dickinson ‘sued for specific performance of 
his alleged contract asagainst A and Dodds, but failed on the ground 
that there was no contract. We have seen above thdt Dodds was not 
bound tokeep hisoffer open for a week but could withdraw it at any 
time an the Oourt of Appeal held the sale to A. was a withdrawal. They 
also hel hat it was unnecessary as a matter of law to give notice to the 
@her party of revocation and that there was no contract between Dickin- 
son and Dodds, as there was no consensus ad idem. The ground of the 
decision is thus stated by James L.J. “It appears to me that there is 
neither principle nor authority for the proposition that there must be 
anexpress and actual withdrawal of the offer or what is called a re. 
tractation. It must to constitute a contract appear that the two minds 
were-at one atthe same moment of time, that is, that there was an 
offer continuing up to the time of the acceptance.” 

Two later cases, however, throw some doubt upon this decision. In 
Byrne v. Van Tienhoven (5 C. P. D. 344) the defondants wrote on Ist Octo- 
ber from Cardiff to the plaintiffs at New York offering to sell them cer. 
tain goods. This offer the plaintiffs received on the 11th and on the same 
day accepted by telegram and again on the 15th by letter. On the 8th 
of October the defendants posted a revocation of their offer which reached 
the plaintiffs on the 20th some days after they had posted their letter of 
acceptance. Lindley J. had to consider two questions, viz. —(1) Whether 
a withdrawal of an offer has any effect unless it is communicated to the 
person to whom the offer has been sent? (2) Whether posting a letter 
of withdrawal is a communication to the person to whom the letter is sent? 
The learned Judge observed that neither of these questions appeared to 
have been actually decided in this country (but we have seen that the 
first question had been answered in the affirmative by Lord Justice James 
in the passage quoted above from his judgment in Dickinson v. Dodds, 
which does not appear to have been cited ) and he also referred to the 
opinion of Pothier and some other writers of celebrity, who contend that 
there can be no contract if an offer is withdrawn before it is accepted 
although the withdrawal is not communicated to the person to whom the 
offer has been made, the reason being that there is not in fact anypsuch 
consent by both parties as is essential to constitute a contract between 
them. The learned Judge eventually came to the decision that an un- 
communicated revocation is in law no revocation at all, and this is the 
way. such a revocation is looked upon by all business men. It is not 
poasiblée to read the intention which may exist in a man’s mind; such 
intention tg manifested by his acts. With regard to the second question, 
we have seen above that where gn offer ig made and accepted by letters 
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sent through the post, the contragt is complete the tee the letter 
accepting the offer is posted. Was this rule to be applied to the case of a 
revocation, so that when the letter of revocation was once posted, the offer 
was revoked, although in the meantime, the offeree had posted his"letter of 
acceptance? Mr. Justice Lindley held not. The posting of the letter of 
acceptance on the 11th October completed the contract and it was }éld that 
the revocation was of no effect untilit was brought tothe mind of the 
offeree, so that the second question was also answered in the negatives 
Thé extremo injustice and inconvenience of any other decision was also 
pointed out as well as the fact that practical convenience requires that a 
person who has accepted an offer not known to him to have been revoked, 
shali be in a position safely to act upon the footing that the offer and 
acceptance constitute a contract binding upon both parties. 

In Henthorn v. Fraser (1892, 2 Ch. 27), a case before the Court of Appeal, 
the facts were that the plaintiff who lived at Birkenhead called at the office 
of a Society in Liverpool where the Secretary of the Society gave him the 
option to purchase certain property within fourteen days. The following 
day at twelve o’ clock the Secretary posted a revocation of his offer, which 
did not however reach the plaintiff till five o’ clock that same day who in 
the meantime had written and posted a letter to the Secretary accepting 
his offer, which the latter did not receive till nextday. We have seen 
that, under such circumgtances, the contract was complete on the posting 
of the letter of acceptance, and that the attempted revocation was ineffect- 
ual, because it was not brought tothe mind of the offeree before he had 
posted his letter of acceptance. It wasargued by the defendant that it 
could not be inferred that there was any authority to accept by post and 
that evey if such an authority could be implied the acceptance would not 
date from the posting of the letter, but from its receipt, and that those 
cases in which it had been held thatthe acceptance of the offer dated 
from the posting of the letter were cases in which it was understood 
by both parties that an answer shouldbe sent by post. The Oourt of 
Appeal, however, held that where the circumstances under which an 
offer is made are such that itfnust have been within the contemplation 
of the parties that according to tbe ordinary usages of mankind, the 
post“might be used as a means of communication of the acceptance, the 
acceptance is complete as soon as itis posted and that it made no differ. 
ence that the offer was not made through the post asthe parties lived 
in different towns. ° 

These two cases, it willbe seen, clearly lay down the rule that ą 
revocation, to be effective, must be communicated and to that extent they 
overrule Dickinson v. Dodds* The times from which a comħunication 
accepting and one teyoking an offer take effect, are not the same, the 
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former completing the contract the dment itis put into the post, the 
latter not until it is brought to the mind of the offeree. 
e 
DELEGATUS NON POTEST DELEGARE— 
AN EXCEPTION, 





By RICHARD ROBSON. 
SOLICITOR. 


T is a general rulethat a person in whom a trust has been reposed may 
not delegate that trust; but this rule like all others has its exceptions 
one of which is that a'trusteo may delegate his powers when there is a 
“moral necessity” for such delegation. But what is a moral necessity? 
The leading cage on this subject is Speight v. Gaunt (9 App. Oas. 1). In that 
case the trustee employed a broker to buy securities of Municipal 
corporations, the purchase of which was authorized by the trust. The 
broker gave the trustee a bought note, which purported to be subject to 
the Rules of the London Stock Exchange and by representing to the ° 
trustee that the money was payable the next day (which was the 
next account day on the London Exchange ) he obtained the money from 
him. The broker, however, never obtained the securities, but appro- 
priated the money to his own use and afterwards became insolvent. 
Some of the securities were procurable only from the corporations direct, 
and were not bought and sold in the market, and there was evidence that 
the form of the bought note would have suggested to some experts that the 
loans were to be direct to the corporations; but (as it was held on the 
facts ) there was nothing calculated to excite suspicion in the mind of the 
trustee or of an ordinary prudent man of business and such payment to 
the broker was in accordance with the usual course of business in 
purchases on the London Exchange. The House of Lords held that the 
trustee was justified in employing a broker to procure the securities which 
were authorized by the trust and in payiflg the purchase money to the 
broker as in doing so he was only following the usual and regular course 
of business adopted by ordinary prudent men. Although there wfs no 
legal necessity for the employment of the broker, there was a moral 
necessity for such employment andthe trustee was therefore held not 
liable for the amount which had been lost. Buthad the trustee known, 
or had the bought note suggested to him that the loans were to be made 
direct to the corporations, there would have been no moral necessity 
for the payment to the broker and the trustee would have been liable. 
And the trustee must use discretion in the delegation of his powers, 
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Where a trustee employed an “outyde broker” and a eee him with 
large sums of money, the trustee was held liable for the resulting loss. 
(Robinson v. Harkin, (1896) 2 Ch. 415). 

A much stronger case has quite recently been before -the Oourt. 
(Shepherd v. Harris, (1905) 2 Ch. 310). In this case, the person employed 
to act as broker was not an independent person, but 4 co-trustgh of the 
defendant. The defendant trustee had also accepted from the defaulting 
trustee a share of the commission which the latter was entitled to, unde» 
the terms of the will, the charge, but this share he repaid to the trust 
estate after the writ was issued and before trial of the action, The trust 
money should have been invested by the broker-trustee in the purchase 
of colonial or inscribed stock and on the common form of stock receipt 
issued to purchasers a note recommends the personal attendance at the 
bank of the purchasers to accept the transfer. It was given in evidence 
and found as a fact by the learned Judge that it is not the usual course 
of business for purchasers to so attend, and although the loss would not 
have occurred had the trustee attended, the attempt to make him liable 
on this ground failed, because he had followed the usual and regular 


* course of business adopted by ordinary prudent men, and therefore, in 


accordance with the rule established in Speight v. Gaunt, was entitled to 
judgment in his favour. It was also held that the fact, that. the broker 
employed was one of the trustees, could make no difference to the liabi- 
lity of the other trustee, who was entitled to employ him as much as any 
other broker and there was a clause in the will which entitled the broker 
trustee to be paid his commission. Nor did the fact that the trustee had 
accepted half the commission make him a partner in the transaction, 
or liable gs such. 


THE RIGHTS OF THIRD PERSONS INJURED 
BY THE NEGLIGENT PERFORMANCE 
OF A CONTRACT. 





By Righagp Rosson. 


A SOLICITOR, 
T is well known that where two or more persons enter into a contract, 
- the parties themselves as a general rule, are the only persons who 


* can sue or be sued on the contract, or as it is commonly stated, in ac- 


tions on a contract, privity is necessary between the parties. This rule 
does not apply in tort and it is perfectly clear thatin an action brought 
in tort (e. g. negligence) privity of contract is unnecessary, thatgh as we 
shall gee lat8r on there must be in hegligence the breach of some duty 
~ 
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owing by the oe to the plaintig&® This duty may arise by reason 
of a contract between the parties, or because the law casts upon a person 
the duty to take care. Jet us see in what cases such a duty arises and 
towards whom. 

In support of the proposition that privity is not necessary in tort, 
the casMof Langridge v. Levy is usually quoted. In that case, the plaint- 
iff's father, in buying a gun from the defendant, told him that he wanted 
š for his son and the defendant represented that it was made by a cer- 
tain well-known maker. This statement was untrue to the defendant’s 
knowledge. The gun afterwards burst, working serious harm to the 
plaintiff who brought his action for the damage. He had no remedy on 
the contract for he was not a party to it. He could only recover in tort and 
this he did by successfully showing fraud in the defendant. It was unne- 
cessary in order to make out a case in fraud that there should be any 
privity of contract between the parties; it was held to be sufficient that 
the false representation had been made by the defendant with the inten- 
tion or knowing that the plaintiff would act upon it, and that it was un- 
necessary to prove that it was made directly tothe plaintiff. But if the 
gun, in its explosion; had injured, not the father or son, but a third per- ° 
son, would the defendant have then been liable to that person? This ques- 
tion did not come up for decision in Langridge v. Levy and we must look 

to later cases to find the answer. It will be segn that the ground of 
decision in Langridge v. Levey was really that the defendant had been 
guilty of fraud, though it is submitted that the same decision would be 
given today on the ground that the defendant did not exercise proper- 
care in dealing with a dangerous instrument. 

In Heaven v. Pender ( (1883) 11 Q. B. D. 503) the defendant, a dock 
owner, supplied and put upa staging outside a ship in his dock under acon- 
tract with the shipowner. Tho plaintif was a workman in the emplor of a 
ship painter, who had-contracted with the shipowner to paint the outside 
of the ship, and in order to do the painting the plaintiff went on and used 
the staging, when one of the ropes by which it was slung being unfit for use 
when supplied by the defendant, broke, an@ by reason thereof the plaintiff 
fell into the dock and was injured. he Court of Appeal held that the 
plaintiff, being engaged on work on the vessel, in the performasfte of 
which, the defendant, as dock owner, was interested, the defendant was 
under an obligation to him to take reasonable care that at the time he 
supplied the staging and ropes they were in a fit state to be used, and 
that for the neglect of such duty the defendant was liable to the plaintiff 
for the injury he had sustained. In giving judgment, Rrett M. R. laid 
down the Byoad rule that whenever one pergon is by-circumgtances placed 

. in such a position with regard to another that everyone of ordinary sense 
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who did think, would at once recegnize that if he aid not use ordinary 
care and skill in his own conduct with regard to those circumstances 
he would cause danger of injury to the person or property of the other, 
a duty arises to ufe ordinary care and skill, to avoid such danger. Lord 
Justice Cotton, however, preferred to hold the defendant liable upon the 
ground that the plaintiff must be considered as invited by the dgfendant 
to use the dock and its appliances and that therefore a saa sc to- 
wards him for the breach of which the defendant was liable (See Indeg- 
maur v. Dames, L. R.2 0. P. 211). A judgment subsequently delivered by 
Lord Esher in Le Iievre v. Gould ( (1893) 1 Q. B. 491) shows that he had 
expressed himself too widely. In that case, the learned Judge, referr- 
ing to Heaven v. Pender said: “That case established that under cer- 
tain circumstances one man may owe aduty to another even though 
there is no contract between them. If one man is near to another or is 
near to the property of another, a duty lies upon him not todo that 
which may cause. personal injury to that other or may injure his pro- 
perty. 

The latest case (Zartl v. Lubbock (1905, 1 K. B. 253) throws a good deal of 
light upon these cariier cases. A firm of mineral water manufacturers 
entered into a contract with another firm for the repair of their vans, 
Owing to the carelessness of one of the servants of this latter firm one of the 


wheels on a van was not properly secured with the result that a servant of- 


‘tho firm of mineral water manufacturers was seriously injured and he 
brought an action for damages against the firm who had contracted to 
repair the yans. It was clear he had no remedy in contract for he was 
not a party to it, and the question for decision was whether he had a 
vemody i in tort, He mainly relied upon the broad view (referred to above) 
stated by Lord Eshor in Heaven v. Pender, but both the Divisional Court 
and the Court of Appeal held that he had no remedy. The Master-.of the 
Rolls pointed out that the statement of LordEsher relied upon- by the 
plaintiff had since been qualified by that learned Judge himself and the 
Judges in both Courts held that Winterbottom v. Wright ( (1842) 10 M. & 
W. 109) was indistinguishable and that thoro was no duty owing to the 
plaintiff by the defondant for the breach of which an action ceuld be 
brought: This decision has dispelled the doubt, and the law may now be 
stated with more certainty. Where one of the parties is guilty of a 
negligent performance of his contract, and in consequence a third person 
is injured, that third person may have,a remedy in fraud (as in Langridge 
y. Levy) or he may have a remedy because the defendant has invited 
him to come upon his premises in which caso the person giving the 
invitation must use reasonable care to ensure that the condition of the 
promises dées not subject the person invited to danger (as in Heaven Y. 
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Pender) or he ove have a remedy rie the defendant has left a dan- 
gerous instrument, as a gun, in such a Way as to cause danger, or without 
due warning has supplied to another for use an instrument or thing 
which to his knowledge from its construction or otherwise is in such 
a condition as to cause danger not necessarily incident tothe use of 
such anQustrument or thing (as in Diwon v. Bell (1816) 5M. & 8. 198; 
George v. “Skivington, L. R. 5 Ex, 1). But unless he can bring his case 
wgthin one of the above propositions, he has no remedy, for the defend- 
ant is under no duty to him to take care.- “The question of liability for 
negligence cannot arise at all until it has been established that the man 
who has been negligent owed some duty to the person who seeks to make 
him liable for his negligence. A man is entitled to be as negligent as 
he pleases towards the whole world if he owes no duty to them ”—Per 
Lord Esher M. R. in Le Irievre v. Gould. 


THE INDIAN LAW OF PARTNERSHIP. 


By Sunenpra Natu Roy B. L. (Gold Medalist ). 








CHAPTER I. 
WHAT OONSTITUTES PARTNERSHIP. 


Poo isa voluntary association of two or more persons for 
the purpose of gain. The word partner is a contracted form 
of partitioner. Partnership has been defined by Lind- 
ley as the relation which subsists between persons carry- 
ing on a business in common witha view of profit (1), 
Kent defines partnership to be a contract of two or more competent per- 
sons to place their money, effects, labour and skill, or some or all of them 
in lawful commerce, or business, and to divide the profit and bear the 
loss in certain proportions (3), The definition of partnership as given in 
the Indian Contract Act (IX of 1872) is a simplified form of Kent's defi- 
nition given above, which has also been aslopted by Story. The Indian 
Contract Act lays down: Partnership is the relation which subsists 
between persons who have agreed to combine their property, labous or- 
skill in some business and to share the profits thereof between them (3); 
this would apply to members of Joint-Stock Companies; but the law appli- 
cable to them is saved by s. 266 of the Indian Contract Act. 
The partnership of modern legal systems is based upon the societas of 
Roman law. Societas is not defined by any of the Roman jurists. But the 


Definition 
of 
Partnership 


(1) Lindley“en Partnership-6th, Ed. p. 3, (3) 3 Kent's C T 
(3) Indian Contract Act (IX of 1872), See. 239» °. 
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Origin of partner- Roman view isepo doubt sufficiently } expressed in the 
ship isin Boman definition by Yoet:—Societas est contractus juris gentium 

LAW bonae fidie, consensu constans, semper re honesta, de lwerr et 
damnicommuniore. Societas was either universorum bonorum, a complete 
communion of property; negotiationis alienjus, for the purpose of a single 
transaction; vectigalis, for the collection of taxes; or ret ungfls, joint 
ownership of a particular thing. The prevailing form was societas uni- 
versorwm quas ex quaestu veniunt, or trade partnership, from which adl 
that did not come under the head of trade profit ( quaestus) was excluded. 
This kind of societas was presumed to be contemplated in the absence 
of proof that any other kind was intended. Societas was a consensual 
contract, and rested nominally on the consent of the parties—really, 
no doubt (though this was not in terms acknowledged by the Roman 
jurists), on the fact of valuable consideration moving from each partner. 
No formalities were necessary for the constitution of a Societas. Hither 
property or labour, must be contributed by the socius; if one party con- 
tributed neither property nor labour, or if one partner was to share in 
the loss but not in the profit (leonina societas), there was no true sovietus. 
Societas was dissolved on grounds substantially the same as those of English 
law. The only ground peculiar to Roman law was change of status (ca- 
pitis deminutio). Most of the Roman law on the subject of Societas is con- 
tained in Dig. xvii. tit. 2, Pro Socio (1). 

In England the law of partnership, as it now stands, is the result of 
slow developments, which are the natural accompaniment of the exten- 
DRR iud sion of commerce. - First stage : an ordinary partnership 

developmentof lacks the coherence which is required for great undertak- 

partnership law. ingg, Its partners may withdraw from it, taking their 
capital “vith them, and the ‘firm’ having as such no legal recognition, a 
contract made with it could be sued upon, according to the common law 
of England, only in an action in which the whole list of partners were 
made plaintiffs or defendants. Second stage: In order to remedy 
the first of the above mentioned inconveniences, partnerships were 
formed upon the principle ef a joint-stock, the capital invested in 
which must remain ata fixed amount, although the shares into which 
it isdivided may pass from hand to hand. This device did not however 
obviate the difficulty in suing, nor did it relieve the partners, past and 
present, from liability for debts in excess of their, past or present, shares 
in the concern. Third stage: In the interest not only of the share- 
partners, but also of the publie with which they had dealings, it was de- 
sirable to discourage the formation of such associations; and the forma- 


e(*) Encyclopædia Britannica, (Sth. Rd.), Vol. 18, p. 329, ° 
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tion of dad partnerships, ex\épt such as are incorporated by 
Royal Charter, was accordingly, for a time, prohibited in England by 
the “ Bubble Act,” 6 Geo. I. ¢& 18. An incorporated trading company 
consists of a definite amount of capital to which alone creditors of the 
company can look for the satisfaction of their demands, divided into 
shares \ld by a number of individuals who, though they participate in 
the profits of the concern, in proportion to the number of shares held by 
sach, incur no personal liability in respect of its losses (1). 
In India the law of partnership forms a part of the Indian Contract 
Act (IX of 1872). The Indian Oontract Bill was originally drafted in 
History of the England by the Indian Law Commissioners in 1866. The 
ER P commission included Lord Romilly, for many years Master 
' of the Rolls, and Sir William James, Vice-Chancellor 
and afterwards Lord Justice, who was second only to Jessel among 
modern Equity lawyers. In the following year it was introduced into the 
Council of the Governor General, but it was not till 1872 that it finally 
became law. Notwithstanding the care bestowed upon it, the chapter 
on partnership in the Indian Oontract Act is nota complete code of the 
Partnership Law. The mode of administering partnership assets in the 
event of death or bankruptcy is not to be found in it, neither is there 
any thing in-it relating to good-will. As has been said of all the Indian 
law, so in the case of law relating to partnership, the existing rules of 
equity and of common law shall continue in force except so far ag they 
are inconsistent with the express provisions of the Act. Sir Frederick 
Pollock remarks on the Ohapter of Partnership in the Indian Contract Act 
—the modern English law of Partnership was built up, in the courge of 
less than a century, by judicial décisions to whigh legis- 
hago dea lation added next to nothing; and the great majority 
ia Aaa ae aero of those decisions were in Courts of Equity. It is possi- 
Act. ble that the Indian Law Commissioners might have done 
better if they had been less brief; but they did very well, and almost 
the only thing to be regretted about this part of their work is that they 
were 80 sparing of illustrations, which in®this subject would have been 
particularly appropriate (2). ie se 
A classification of trading partnerships which is due to the French 
Code of Commerce divides them into sooietes ew nom collectif, i. e. carry- 
: ing on business under the name of a firm, with unlimited 
ci aritentip liability: societes em commandite, in which, besides the 
ostensible and fully responsible partners, there are others whose liabili- 
ty is limited to the money which they have placed in the concern: and 


en 
°(1) Holland’s Jurisprudence (8th. Ed), pp. 303, 304, ® 


(2) Pollock & Mulla’s Indian Contract Act (1908), pp. 504-5 A 
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sootetes anonymes, which bear a figme indicating nehiy the nature of 
the undertaking, can be found only with the sanction of the Govern- 
ment, and are wholly carried on by means of a capital divided into 
equal shares, ‘actfons,’ beyond the amount of which the shareholders 
incur no risk (1) They are, in effect, companies with limited: liability. 
To understand the law of partnership, it is necessary to Jow the 
tests of partnership and in what particulars it differs from co-ownership 
Test of and other allied subjects. In the case of Porter v. Incell (8) 
partnership where the question was as to whether a person, though 
not in fact a partner, did by his acts and conduct hold himself out to 
strangers as such, so as to become liable by estoppel; it has been held 
that to establish such liability, it was not essential to show that he acted 
fraudulently or negligently; even want of knowledge on his part of the 
effect of his acts and conduct were such as would induce a reasonable 
man to believe that he was a partner and to act upon such belief. In 
this case Mitra and Casperz JJ. pointed out that the right to partici- 
pate in the profits of trade is in itself strong test of partnership; but 
participation in profits, although strong evidence, is not conclusive 
evidence of partnership and the question of partnership must be decid- 
ed by the intention of parties to be ascertained from the contents of the 
written instruments, if any, and the conduct of the parties: in this case 
the ruling contained in, Dickenson v. Valpy (8) has been referred to, which 
lays down that the defendant would be bound by an indirect represent 
ation tothe plaintiff, arising from his conduct, as much as, if he had stat- 
ed to him directly and in express terms that he was a partner, and the 
plaintif had acted upon that statement. Pollock and Mulla in their Con- 
tract Acf remark that there can be no doubt that agreement to share pro- 
fits is essential to the constitution of a partnership (4). In the leading 
case in the Privy Council—Malwo, March & Co. v. Court of Wards (5) where 
it was first clearly laid down, that the question whether the relation of 
partnership does or does not exist, must depend on the real intention 
and contract of the parties. The same rule has also been laid down in 
Ross v. Parkyns (6). In Lakshm®hankar v. Motiram (7) it has been pointed 
out that it is the carrying on of g bysiness, and not an agreement to carry 
it ori, which is the test of partnership; hence, where the carrying of the 
business of a partnership has already commenced, heavy liabilities have 
already been incurred, and some expenditure has been made, the mere 
delay in the formal execution of the deed of partnership is immaterial, 
Co-ownership is the right which several persons have over the one 

(1) Holland’s Jurisprudence (8h Ex.) p. 267. (4) Pollock & Mulla’s Indien Contract Act p. 505, 


(3) 10 B, & Œ f28, (6) L, R, 20 Eq. 381, 385. (7) 6 Bom. I» R.1108. 
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and the same A on No partnersġip necessarily subsists amongst 
persons to whom property descends, or is given jointly or 
in common; and even if several persons agree to buy 
property, to hold jointly or in commony although by the 
purchase they become co-owners, they do not become partners unless 
that N was their intention. Lindley compares co-ownership and 
co-partnérship thus :— 


e (i) Oo-ownership is not necessarily the result of agreement. Part- 
nership is. 


Co-ownershi 
aud partnership. 


* 


(ii) Co-ownership does not necessarily involve community of profit 
or of loss. Partnership does. _ 

(iii) One co-owner can, without the consent of the others, transfer 
his interest to a stranger, so as to put him in the same position as re- 
gards the other owners as the transferor himself was before the trans- 
fer. A partner cannot do this. 

. (iv) One co-owner is not as such the agent real or implied of the 
others. A partner is. 

(v) One co-owner has no lien on the thing owned in common for 

outlays or expenses, nor for what may be due from the others as their 
share of a common debt. A partner has. 
= (vi) One co-owner of land is entitled to have it divided between 
himself and co-owners, but not (except by virtue of the Partition Act ) 
to have it sold against their consent. A partner has no right to partition 
in specie, but is entitled, on a dissolution, to have the partnership pro- 
perty, whether land or not, sold, and the proceeds divided. 

(vii) As between the real and personal representatives of a deceas- 
ed co-owner of free-hold land, the equitable as well as the legal interest 
in his share in real estate ; whilst as between the real and petsonal re- 
presentatives of a deceased partner, the equitable interest in his share 
of partnership freehold property is treated asa personal estate, although 
the legal interest in it is real estate. 

(viii) Oo ownership does not necessarily exist for the sake of gain, 
and partnership existing for no other pwrpose, the remedies by way of 
account and otherwise which one co-owner has against the others are 
in many important respects different from, and less extensive than those 
which one partner has against his copartners (1). ; 

Profits are the excess of returns over advances; the excess of what 
is obtained over the cost of obtainjng it (2). It was held in 1793, in the 

case of Waugh v. Oarver (3), that sharing in profits con- 
ibis een stituted partnership, thoigh no partnership was in fact 
¢ contemplated by the parties. But in 1860 the House of 
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(1) Lindley on Partnership (6th Ed.) pp. 25-86, ` (2) Lindley, p. 37. (3) 2H.” Blacketone, 235, 
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Lords in Cow v. Hickman (0, establgshed the ee e persons who 
share the profits ofa business donot incur the liabilities of partners 
unless the business is carried on by themselves or their real or ostensible 
agents. In 1865 *the Statute 28 & 29 Vic. c. 86 (which applies to the 
United Kingdom, and is commonly called Bovill’s Act) was passed in 
order to remove certain difficulties arising from Coz v, Hickma But 
this Bovill’s Act has subsequently been repealed. Persons who sharo 
gross return share profits, but they do not by sharing the returns share 
losses, for these fall entirely on those making the advances (2), 
Receipt of a share of profits is prima facie evidence of partnership, the 
sharing of gross returns is not; and it has been held in the Irish case of 
Barklie v. Scott(3) that the receipt of a share of profits was not conclusive 
test of partnership. A loan to a person engaged or about to engaged in 
any trade or undertaking, upon a contract with such person that the 
lender shall receive interest at a rate varying with the profits,. or 
that he shall receive a share of the profits, does not, of. itself, consti- 
tute the lender a partner, or render him responsible as such. Such 
loan includes property left in business by retiring partner or decea- 
sed partner's representative(4). In Pawsey v. Armstrong (5) it has 
been held that persons become partners, at least inter se, if they agree to 
go shares in the profits and losses of the business; although merely 
sharing in the profits, without being atthe same time liable also for the 
losses, and without being invested with the capacity of agent for self and 
co-partners, would not constitute a man a partner; and, of course, a mere 
part-ownership of real estate (or of any other property) is not a partner- 
ship, whether the profits of the common property are shared or not 
between the part-owners (8) In Pooley v. Driver (7) it has been held that 
it is essential for a partnership to have for its object, not only the 
acquisition, but also the division in some way or another of profit. 
Lindley says that the division of profits amongst the partners, is an 
almost universal object of partnership (8) Pollock remarks that although 
a right to participate in profits is a strong test of partnership, and there 
may be cases where upon a gimple participation in profits there is 
presumption not of law, but of fact, that there isa partnership, yet 
whether the relation of partnership does or does not exist must depend 
upon the whole contract between the parties, and that circumstance is 
not conclusive. By s. 244 of the Indian Contract Act (IX of 1872) it hag 
e been provided that no person receiving, by way of annuity or otherwise, 


(1) 8H. L. C. 268, (5) 18 Ch, Div, 698. 
(2) Lindley, p. 37. (3) 1 Huds. and Br. 83 (8) Snell’s Equity (12th Ed.) p. 575. 
(4) Bs, 240-1 of tho Indian Contract Act. ` (7) 6 Ch. D. 472% k 
.’ (8) Lindloy on Partucrehip, p, 10. ° 
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a portion of ng profits of any busingss, in consideration of the sale by 
him of the good-will of such business, shall, by reason only of such receipt 
be deemed to bea partner of the person carrying on such business 
or be subject to his liabilities. It has been held i£ Bhaggu Lal v. De 
Gruyther (1) that on the construction of the agreement—-which was an 
bin for loan of money for share of profits—such agreement did 
not create a partnership between tho parties thereto, as defined in s. 239 
of Act IX of 1872, but was an agreement of the kind mentioned in s. 240 
of that Act. 
In common parlance, we speak of net profit and gross profit. By net 
profit we mean the excess of returns over advances, the excess of what is ob- 
Participation tained over the cost of obtaining it; and gross profit 1s the 
in profit total receipts or gross returns of a business. Lindley re- 
- marks, that speaking strictly as a law term the latter should be avoided 
as objectionable (2). In Pratab Chundra Singh v. Mollwo March & Co (9), 
the plaintiff company were merchants in London and carried on busi- 
ness with W. N. W. & Co., merchants in Calcutta. They sought to make 
the defendant liable as a partner in the latter firm, under a particular 
memorandum of agreement between the members of. the firm of W. N.” 
W. & Oo., and the defendant. It was held that such agreement did not 
constitute the Rajah (Pratab) a partner in or with the said firm. Parti- 
cipation in profits does not constitute a partnership. The question is, 
not whether the person sought to be made liable participated in the 
profits, but whether the trade has been carried on by persons acting on 
his behalf. There is no rule of law which imposes partnership liability 
upon a man who advances to others money for the purpose of carrying on 
their business, and in return secures to himself a share of the profits which 
may arise from the employment in the business of the money so advanced 
by him. On appeal to the Privy Council, it has been held by their Lordships 
that although a right to participate in the profits of trade is a strong test 
of partnership, and there may be cases where from such participation 
alone, it may, as a presumption, not of law but of fact, be inferred, yet, 
whether that relation does or does notexist must depend on the real 
intention and contract ofthe parties. To constitute a partnership, the 
parties must have agreed to carry on business and to share profits in 
some way in common; but where a contract is entered into between 
partners and a third person for the protection of that person as a credit- 
or whereby it is agreed that he shall receive in consideration of advances ° 
commission on the net profits of the partnership business, and large powers 
of control over the business are givento him, but no power to direct 
transactions, the Court, if satisfied that the contract was one of loan and 
SSE ee eee eae ee ee Ee Ce ene ea 
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security, will not interpret it as constituting 8 ee In applying 
the English law of partnership to (sos | in India, the usage of trade and 
habits of business of the peopee of India, so far as they may be peculiar 
and differ from thoge in England, ought to be borne in mind (1), Lindley 
remarks the receipt by a person of a share of the profits of a business 
is prima facie evidence that he isa partner in the business, but the re- 
ceipt of such a share or of profits of a business does not of itself make -~ 
him a partner in the business (2), and it has been held in the Irish case 
of Barklie v. Scott (3) that the father was not himself a partner, that® 
clearly not being the intention of the parties to the gaia in this 
case a father paid a sum of money as his infant son’s share of the capi- 
tal of a partnership, and it wasagreed that during the son’s minority the 
profits should be accounted for to the father. Compare Reid’s case (4), where 
the father who had transferred shares into his infant son’sname was held 
a contributory. In Sreemunjures Dosses v. Poorottun Dose (5) the parties 
had entered into a contract of par nership to work certain supposed 
‘mines; plaintiff to receive a bonug and also six monthly payments 
as rent for the land, both parties to¢ are the profits and bear the losses: 
jit being stipulated that in case coal should not be discovered, the bonus, 
and any sum paid as rent, would be refunded; it has been held, that this 
was a partnership arrangement, and the payment of the money which 
went by the name of rent was not af by a tenant to a landlord, but as 
consideration money fdr and forny ng a portion of the capital. In 
Badeley v. Consolidated Bank (8) it/ nas been held that if all that is 
known is that two persons are participating in the profits of a busi- 
ness, this, unless explained, leads to the conclusion that the business 
is the joint business of the two and that such persons are partners. 
If severa? persons are partners and one of them agrees to share 
the profits derived by him with a stranger, this agreement does not make 
the stranger a partner in the original firm, the result of such an 
agreement is to constitute what is called sub-partnership (7), Since the 
decision of the House of Lords in Cow v. Hickman, a sub-partner could. 
not, before the Partnership Agt, 1890, be held liable to the creditors of 
the principal firm by reason only of his participation in the profits 
thereof, and there is nothing in that*Act to alter the law in this respect. 
No contract for the remuneration of a servant or agent of any 
person engaged in any trade or undertaking, by a share of the profits of 
such trade or undertaking, shall, of itself, render such 


* Partnership a : . 
and servant or agent responsible as a partner therein, nor give 
sarwo, him the rights of a partner (8). In He parte Tennant (9) 
(1) 10 B. L. R. 312; 8, œ 18 W, R, 384, (4) 24 Beay, 318, (7) Lind ey p. 63. q 
(2) Lindley, 41. °? (5)9 W. R. 499. (8) Indian Contract™Act, s. 242. 
3) 1 H. & Br. 83. (8)38 Oh. D. 288, (9) [1892]68 Ch, D, 449. 
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it has been A that servants, mpaagers, clerks who get salaries 
proportionate to the profits of the business in which they are employed 
are not partners, where it appears from the whole agreement that a 
partnership was not intended; in Howksley v. Outrhm (1) it has been 
pointed out that if the servant sharing profits has also interest in the 
partn&ship capital or stock, this additional circumstance goes to show 
that a artnership was, in fact, intended. In Coope v. Eyre (2) Lord 
ongborough i is reported to have said “in order to constitute a partner- 
‘ship, communion of profits and loss is essential,’ and Lindley remarks 
that an agreement to share profits and losses, in the sense of making 
good the losses if any are sustained, may be said to be the type of a 
partnership contract ; persons engaged in any trade, business, or adven- 
ture upon the terms of sharing the profits and making good all losses 
arising therefrom, are necessarily to some extent partners in that trade 
business, or adventure (3). In Brown v. Tapscott (4) it has been held that 
persons who agree to share the profits of an adventure in which they 
engage, are prima facie partners, although they stipulated that they 
will not be liable for losses ‘beyond the sums they engage to subscribe. 
Firm has been defined in the Indian Contract Act as the persons who ° 
have entered into partnership with one another, and Lindley describes 
EEEN that the partners are for the purpose of the Act called col- 
sible partners, lectively a firm. (5) Firm is not a corporate body in Eng- 
land; in Scotland a firm is a legal person distinct from 
the partners of whom it is composed. Quasi-partners are persons liable 
from persons who were really partners; in England such partners are not 
recognised in the Partnership Act, 1890. It is not essential to the existence 
of a partnership, that there shall be any joint capital or stock; if several 
persons labour together for the sake of gain, and of dividing that gain, 
they will not be partners the less on account of their labouring with thcir 
own tools ; so in Fromout v. Styring (6) where two persons, who horsed a 
coach and divided the profits, were held to be partners, although each 
found his own horses, and the other had no property in them; again- 
the ordinary agreement between publishews and authors to the effect that 
the author shall contribute the manuscript, andthe publisher shall, in 
the first instance, defray the expenses ‘of publication and repay himself 
out of the proceeds of the sale of the work, and that then the profits shall 
be divided, furnishes perhaps another instance of a partnership confined 
to profits only : Gardiner v. Childs (2). It has been provided by s. 245 of the 
Indian Contract Act (IX of 1872) that a person who was, by words spoken 


(1) [1892] 3 Ch. 359 (4) 6 M, & W. 119. 
(2) 1 H. Black. 48, (5) Lindley, ps 4. 
(3) Lindley, p. 43, (6) 2 G B. N. S., 357. (7) 8 C."ReP, 345, 
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or written, or by his conduct, led eyother to believe snob he is a partner 
in a particular firm, is responsible to him as a partner in such firm. In 
Mohun Lall v. Sri Gungaji Oottan Mills Oo. (1) which was a suit by the 
plaintiff company te recover money due upon certain shares taken by and 
allotted tothe defendant, the defendant in his pleadings set out and relied 
upon certain misrepresentations said to have been orally made rAd one 
Behary Lal, as the agent of the plaintiff Company; at the trial he also 
sought to rely upon a misreprentation in the prospectus of the Company y 
it was held that the defendant ought to be pinned down to the 
misrepresentations alleged in his pleadings and upon the faith of which 
he said he acted ; it was not open to him to go intothe question of mis- 
representation in the prospectus; that the prospectus, although issued by 
the promoters before theformation of the Oompany, was the basis ofthe 
contract between the Company and the defendant for the allotment of the 
shares, and if the mis-statement therein alleged by the defendant were 
relied upon by him and were material to the contract, the defendant 
would be entitled to rescind the contract and to repudiate the shares, 
in the absence of laches or conduct on his part which would deprive 
ehim of that right: it has been held further that a notice of allotment, 
although not stamped as provided by the Stamp Act, is admissible- 
in evidence to establish the fact that notice of the allotment had 
been given. In Woopendra Narain Sen v. Aghore Nath Chatterjee (2) where 
the plaintiff alleging that he was a joint and secured creditor of an 
alleged partnership, sued to establish his priority of recourse against the 
partnership assets of his debtor over the separate creditors, of the in- 
dividual partners; he, however, made other alleged joint and secured 
creditors, defendants Nos. 8to 12 and 14 to 18, parties to the suit: it has 
been held, that the suit, in so far as it sought an adjudication of the rights 
of the defendants as between themselves, and in particular, in so far ag 
it sought to affirm the right of the defendants Nos. 8 to 12 and 14 to 18 
to priority of payment over the separate creditors, was not maintain- 
able. In Davy v. Carth (8) where in a suit for dissolution of partnership, ` 
the defendant, one of the partners, was appointed Receiver on the usual 
terms; on the account being taken, it was found that the defendant was 
a debtor to the firm fora certain sum; the question arose, whether he 
was entitled to receive his remuneration out of the funds in his 
hands or whether it was to be set off against the debt; It has been held 
° by Farwell J. that he was in the same position as a stranger appointed 
Receiver would have been, and that he was entitled to have the remune- 
ration irrespective of his debt fo the partnership. In Ohunder Sikhur 
Biswas v. Ram Buksh Chetlungee (4) A was partnerin indigo foncern in 
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the name of his 4 ; in his own namą À sent money to the concern for 
the purpose of carrying on the business, and each partner was tobe 
separately liable for the moneys advanced in proportion to his share in 
the concern; in a suit against one of the partners far his proportion of 
the moneys so lent, it was held that the plaintiff could not sue for 
those Moneys on the footing of a mere creditor, and that the suit should 
be so framed as to determine the profits or losses of the concern, and 
whether any and what assets would be available to each partner to 
liquidate the loan in proportion to his share. Another case of osten- 
sible partner in contradistinction to dormant partners has been dealt 
with in s. 246 of the Indian Contract Act, which provides that any 
one consenting to allow himself to be represented as a partner is liable, 
as such, to third persons who, on the faith thereof, give credit to the part- 
nership. By s. 109 of the Indian Evidence Act (I of 1872) it has been laid 
down that when the question is whether persons are partners, and it has 
been shown that they have been acting as such, the burden of proving 
that they do not stand, or have ceased to stand to each other in that re- 
lationship, is on the person who affirms it. Where a partnership con- 
tinues after the expiry of the original period, it is presumed that thee 
same terms and conditions govern it(1). 
The case of joint ownership in a trading business created through 
the operation of Hindu law between the members of an undivided Hindu 
family must be distinguished from that of an ordinary 
mip Anant tomily partnership arising out of contract. The rights and lia- 
bilities of the coparceners in the former case, as has 
been held in Samalbhai v. Someshwar (2) cannot be determined by ex- 
clusive reference to the Indian Contract Act, but must be considered also 
with regard to the general rules of Hindu law which regulate the trans- 
actions of united families (3). In Anant Ram v. Channu Lal (4) where a 
partnership composed of certain members of a joint Hindu family and 
a stranger was entered into in the terms of s. 239 of the Contract Act ; in 
a suit for the taking of accounts andthe division of profits brought by 
one of the partners, it was contended thet other members of the joint 
Hindu family, being co-owners in the firm, should have been included as 
parties to the suit: it has been held that the contention was not valid; 
a member of an undivided Hindu family may enter into a contract in 
his individual capacity, and when suing to recover moneys due to him 
under that contract, he need not jpin the members of the joint family as - 
plaintiffs; the members of an undivided Hindu family, who are minors 
and who are not shown to have been admitted into a trading firm and 
(1) Cunfagham’s Evidence, p. 288, (3) Pollo&k and Mulla’s Contract Act, p. 512. ~ 
(2) Í, L. R, 5 Bom. 38, (4 I, L, R, 25 AU, 378, * 
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to have taken part in its bodies an not be made pqrties as plaintiffs 
to a suit to recover arrears due to a family trading firm. In Alagappa 
Chetti v. Vellian Ohetti (1) where in 1887 the plaintiff appointed the 
defendant to sorvefor three years as manager of a business in Moulmein, 
which was the businoss of the undivided Hindu family to which the plaint- 
iff belonged; in 1893, the plaintiff, without joining the other wAmbers 
of his family, sued the defendant for damages for the breach of the con- 
tract of service: it was held (1) that the suit was not maintainable in th 

absence from the record of the other partners in the business; (2) that, 
under the circumstances, the name of the plaintiff in the cause-list could 
not be taken as designating his partners also ; (3) that by reason of the 
fact that the amendment might deprive the defendants of the defence of 
limitation and of the other circumstances in the case, the plaintiff should 
not be allowed on appeal to amend the plaint by bringing his partners 
on to the record. In the case of Lutchmanen Chetty v. Siva Prokasa Mude- 
liar (2) which wasa suiton a promissory note executed by the defendant in 
favour of a firm whose original partners were two brothers, one of whom 
had previously died leaving an infant son surviving, while the other, who 
also had infant sons, was, at the date of the execution of the note, sole 
surviving partner of the firm; it was held, that a Hindu infant, who 
by birth or inheritance became entitled to an interest in a joint family 
business, did not necessarily become a member of the trading partner- 
ship carrying on the business; there should have been some consentient 
act to the effect on the part of the infant and his partners; decrees ob- 
tained in such suits by or against the managers of the business were pre- 
sumed to have been obtained by or against them in their representative 
capacity and would be binding on the whole joint family ; in this case the 
case of Bissessur Lall Sahoo v. Luchmessur Singh (8) was referred to. In 
Ganpat v. Annaji (4) it has been held that a member of a joint Hindu 
family cannot maintain a suit for an account of the profits of a partner- 
ship which is alleged to be joint family property, and an award of his 
share in such profits when ascertained; this rule of Hindu law does not 
prevent an injunction being granted in cases in which one member of 
the family is prevented from taking part in the business of the firm, 
In Balabua Ladhrum v. Rukhantabdi (5) on the partition of the family- 
shop, one of the coparceners Kunyaram separated and of the two others 
Girdhari Lall and Ladhuram, who remained, though it appeared that 
Girdhari Lall still continued to carry on firm on behalf of both, there 
was.no satisfactory evidence either in proof of any agreement to remain 
united or against it: it was held that the proper inference in such 


“TYLER 18 Mad. 83. (3) L.R. 6I. A. 283. = 
(3) 1. L RB: goal. 849, (4) I. L. B, 23 Bom, 144, (5) 7 0. W. N, 642, 
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circumstances A that the two had cdégged to be coparceners, but had be- 


come partners and were each entitled to a half of the property of the firm. 
[ To be continued. ] 
@ 


THEAAGRICULTURISTS & THE LAW COURTS. 





HE condition of the cultivators in their relation to their creditors has 
attracted attention for a number of years past. It was observed that 

the unsatisfactory nature of their relations was so far accentuated as to 

find vent in riots in the Deccan districts in 1875. Subsequent inquiries 

brought to light a state of affairs which warranted the enactment of 

special legislation to remove the difficulties in the way of the agricul- 
turists. Relief was to be afforded to them with the following objects :— 

(a) to guard againat fraud in the creditors’ accounts by compulsory 
registration of bonds, etc., executed to them: 

(b) to provide a cheap administration of justice by arranging for 
conciliation, and authorising Village Munsiffs to dispose of petty suits: 

(c) to enable the Courts to investigate the entire nature of the trans- ° 
actions with a view “ to do substantial justice” between the parties: 

(d) to prevent expropriation by restricting the sale of the lands of 
agriculturists in execution of decrees and to provide a more libera] 
insolvency procedure. 

The Bill drawn up for the purpose became law under Act XVII of 1879, 
the Dekhan Agricultirists’ Relief Act. The ordinary rules of procedure 
and in some cases the provisions of substantive law were modified to 
suit the requirements of the situation. 

The Courts were “to set aside oppressive and inequitable ‘arrange- 
ments” and their powers were wide enough to leave the determination 
unfettered by the terms agreed upon in writing in simple and 
mortgage bonds. This reinforcement naturally drew up the ingenuity 
of the money-lenders, who were quick to observe that sale deeds 
were immune from attack under the Acte They entered into mortgage 
transactions; and they insisted on having the deeds in the form 
of sale deeds. The oral agreement and the ‘private understanding to 
treat the sale as a mortgage was shut outfrom proof under s. 93 of the 
Evidence Act, It was imagined thatthe intentions of the Legislature 
could thus be successfully baffled. jhe High Court, however, resorted to 
the equity jurisdiction, as there was evident fraud in such cases on the 
part of creditors, It was decided that if the conduct of the parties showed 
the transaction was a mortgage, the Courtsecould enforce it as such only, 
notwithstanding the wording of the deed, and even go into ofal evidence 
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to settle the terms of the mortgage? This rule was lea “to serve 


as a guide to the Mofussil Oourts in dealing with a question which they 
are very frequently called upon to decide”. Mr. Justice Melville observed 
in 1880: “There ts no country in which distressed and illiterate debtors 
are relatively so helpless and so much at the mercy of their better 
educated creditors. I have been informed that, since the Dekkhgh Agri- 
cultirists Relief Act became law, the money lenders in the Deccan have, 
with a view to evade the inquiry into mortgage transactions which the lay 
prescribes, been generally insisting, as a condition of further advances, 
that the cultivators should sign instruments purporting to be absolute 
transfers of their lands. If this is so, and if (as is likely) the under- 
standing of the cultivators is that they are only assigning their lands as 
_ security for their debts, it is specially desirable at this moment that 
our Courts should not part with their protective jurisdiction, unless it be 
very clear that the law has taken the power out of their hands (1)” 

After seven years’ work, the success of the Act led the Legislature in 
1886 to amend s. 1 so as to vest the Local Government with a discretion 
to extend the Act wholly or in part to any district in the Presidency. 

In 1899 when the question came before the Privy Council, the Board 
pointed out that the law as laid down in s. 92 of the Evidence Act, does not 
admit of being encroached upon by such considerations as influence the 
Courts of Chancery in England (2). The result has been that the protective 
jurisdiction asserted in Baksu’s case can no longer be drawn upon. The 
Courts are now powerless to look into the true nature of the transaction and 
go behind the terms of the deed by taking direct oral evidence or indi- 
rect evidence of conduct in such cases as those of Bakau v. Govinda. The 
creditor, who takes a sale deed, agreeing totreat the transaction as a mort- 
gage, is now safe and cannot only successfully evade the inquiry under 
the Act, but even eject the mortgagor from his land, if he is so minded (8). 

By a Notification dated 15th August 1905, the provisions of s. 7, ss. 
IL to 21, 23, Chapters V, VI and VII and section 71 A have been extend- 
ed to all the districts in the Presidency excluding Aden and the City of 
Bombay. These are provisio of the Act enacted with the objects (b) and 
(c) above enumerated. There ig now a guard against ex-parte decrees; 
there is a system of conciliation which will shortly come into force; there 
is cheaper litigation provided for the agriculturists and a mode of strict 
supervision substituted for the costly system of appeals; there is closer 
investigation into simple and mortgage bonds ; and there is a safe guard 

(1) Baksu v. Govinda, I. L. R. 4 Bom. p, 594 at pp. 602-3, 

(2) Batkishendas v, W. F- Logge, L L. R. 22 All. 149; 2 Bom. L. R. 523. 

(3) Datio v, Ramchander, L L. R. 30 Bom. 119, 7 Bom. L. R. 699; soaafeo Keshavrao y, 

Rayat § Bom, L. R. 287 ; and Hannnpant v, Govind, 8 Bom, L. R. 283, 
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against unreasonale rates of interest, But to judge from the fact that the 
sale deeds have, been greatly added to in the registry offices, the money 
lenders have by way of counterpoise, been insisting on sale deeds, the oral 
agreement being that the deeds are only evidence of a mortgage transac- 
tion. Ordinarily there should have been no motive for this extra precau- 
tion on Nhe part of creditors but for the extension of the Act. It is said 
that there are cases even now, in which the executants depose at the time 
of registration that the sale deed is executed on the understanding 
that the transaction ig to be treated as a mortgage. In such cases 
both the parties openly agree in substance that the transaction is 
a mortgage and the deed is executed and registered on this understand- 
ing; and yet there is liberty to the money lender subsequently to turn 
round and treat it asa sale. If this isso, it would seem that the efforts 
“to relieve the agricultural classes” made by the extension of the Act 
are likely to lead to such an attitude on the part of the creditors as will 
place the cultivators in a worse and more helpless condition. The 
question naturally arises, whether such sale deeds continue to be 
executed in large numbers, and if so, whether there. is need of further 
relief in this respect in the case of agriculturists placed under the 
protection of the Dekkhan Agriculturists’ Relief Act. 


RECENT ENGLISH CASES. 


Act or StatE—Annexation of Native State- Confiscation of Property 
of Infant Ruler—Distinction between his Private and State Property— 
Assumption of Guardianship by Government—Jurisdiction of Municipal 
Courts. Where the East India Company, as representing the Crown, has 
done acts of such a nature, and under such circumstances, as to lead to 
the conclusion that those acts were done in the exercise of supreme 
power, as acts of State, and to negative any intention to give thereby 
legal rights, whether contractual or otherwise, to an individual or indivi- 
duals as against the Company, the municipal Courts have no jurisdiction 
to question the validity of those acts, or fb entertain any claim in re- 
spect thereof by an individual against the Secretary of State for India, 
as the successor of the Hast India Oompany. So held by the Court of 
Appeal (Vaughan Williams L. J. Stirling L.J. and Fletcher Moulton 
_ L.J.). By Fletcher Moulton L. J.: Although an act of State cannot be 
challenged, controlled, or interfere@with by municipal Courts, semble, its 
intention and effect may sometimes be, to modify and create rights 
as between the Government and individuals who are, or who are 
about to become, subjects of the Govérnment, and in such cases 
the rights arising therefrom may be capable of being "adjudicated 
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upon by the. municipal Coursey The East India {Company, as re- 
presenting the Crown, annexed the territory of a native State, and con- 
fiscated the State property, granting to the Maharajah, the ruler of the 
State, who was then an infant, a pension for life. The Company also 
assumed the custody of his person during his minority, and took posses- 
sion of his private property. An action having been brought pfter his 
death by the trustee in bankruptcy of his residuary legatee against the 
Secretary of State for India, as the successor of the Hast India Company, 
for arrears of the pension, and for an account of the private property, 
alleging that the Oompany had undertaken the legal obligations of guard- 
ians of and trustees for the Maharajah in respect thereof :—Held (Flet- 
cher Moulton L.J. dissenting as tothe claim in respect of the private 
property ) that, under the circumstances, the acts done by the Company 
as aforesaid were so clearly done by them as facts of State, in respect of 
which no action was maintainable, that the action should be summarily 
dismissed as frivolous and vexatious. Secretary of State in Council of 
India Kamachee Boye Sahaba, (1859) 7 Moo. Ind. App. 476; 13 Moo. 
P. 0. C. 22, followed. Salaman v. Secretary ‘of State in Council of India 
(1906) 1 K. B. 613. 


Morraack—Foreclosure—Principal not due—Covenant to pay Interest 
half-yearly—Temporary Default—Conditions of Proviso for Redemption— 
Construction. A mortgage of January 30, 1900, contained the following 
provisions:— 1.Acovenant to pay the principal on January 1, 1914, 
‘with interest that may be then due” ata specified rate. 2, A covenant 
to pay interim interest half-yearly on specified days. 3. A conveyance 
of the property “subject to the proviso for redemption hereinafter contain- 
ed.” 4. A proviso that the mortgagee would notcallin the principal before 
January 1,1914, if the half-yearly interest were paid on the specified 
days or within twenty-one days thereof. 5. A proviso that the mortgagor 
should not pay off the principal before January 1, 1914. 6. A proviso 
that if the mortgagor should on January 1, 1914, pay the principal, “with 
interest for the same in the meantime at the rate aforesaid that may be 
due and unpaid,” the mortgage@ would reconvey. The mortgagor having 
paid an instalment of interest tyenfy seven days after the specified day, 
the mortgagee sued for foreclosure. Held, on the construction of the 
deed, that the proviso for redemption did not import a condition that in- 
terest was to be paid half-yearly on the specified days or within twenty- 
one days thereof, and, consequently, that as there was no condition bro- 
ken, the mortgagee’s estate was not absolute at law, and there could be 
no foreclosure. Williams v. Morgan (1906, 1 Ch. 804.) . 
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An Agents Double Liability. 

k N innocent agent, who has acted in good faith with respect to pro- 
porty which comes into his hands as agent, is likely to look upon 
the ae unjust and unreasonable if it holds him twice liable for the 
property, once to his principal, and the second time to a third person who 
has the paramount title. Peril of such a double liability seems to result 
from the decisions of the Courts on the question. There docs not seem 
to be much doubt as to the law holding him liable to both partics, though 
the Courts and the law writers, when declaring him liable to one, do not 
seem to have much, if anything, to say about the fact thas he is also lia- 
ble to the other. The general rule is often said to be that he cannot sot 
up, as against his principal, the paramount title ofa third person. If 
that is so, his surrender of the property to his principal must be a de- 
fence to him against the third person, or else he is liable to them both. 
But, as against the owner of the paramount title, his surrender to his 
_ principal is certainly no defence; and he is therefore subject to a double 
liability in all cases where he is compelled to pay over to his principal 

property which really belonged to a third person. 

The general rule thatan agent cannot set up paramount title of a 
third person against his principal is declared in Mechem, Agency, s. 525; 
Clark & 8. Agency, s. 431, and other works on the subject. All except, 
however, the case where the property is taken from the agent by legal 
process, and Clark & Skyles except acase where a demand has been 
made on an agent by one holding a paramount title. To this effect, also 
is the decision in the recent Oregon case, of Moss Mercantile Coe y. First 
Nat. Bank, 82 Pac. 8, where payment of money one demand to one who has 
paramount title is held a good defence against the principal. On the other 
hand, the cases are numerous, and, with one or two exceptions, unanimous, 
to the effect that an agent, however innocent, who takes property from his 
principal who has no title to it, and sells it and pays over the proceeds in 
good faith, is liable to the true owner of the property. In such a case, by 
the general rule, he is:clearly estopped fsom denying his principal’s title, 
but, at the same time, liable tothe true owner. Among the cases in which 
this liability to the principal has been enforced are Miller v. Wilson, 98 
Ga. 567, 58 Am. St. Rep. 319, 25 S. E. 578, and Spraights v. Hawley, 33 N- 
Y. 441, 100 Am. Dec. 452 ; and there are many others to the samo effect. 

-The right of the agent to demand ar interpleader of the principal 
and the third party who asserts a paramount title is denied by all the 
authorities except where the third party claims as assigmee, or by title 
in some way derived from the principal after the agent had come into 
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possession. This, therefore, gives*tA&e agent no way o¥escape from the 
hardship of this doub!e liability. Indeed, if this remedy were allowed, 
the agent would still be liable to the third person if he had innocently 
turned over the pr8perty, or its proceeds, to his principal before he knew 
of any claim by another party. ‘The only remedy, therefore, which 
scoms to be afforded tothe agent, is to demand security from his 
principal when he demands the property or its proceeds, if the 
agent knows of the paramount title of the third person, or, if he 
does not know it until after he has turned over the property, to 
bring suit against his principal for indemnity. That he has this remedy, 
the authorities are agrecd. The right of an innocent agent to indemnity 
from his principal when he is held liable to a third person for what he 
has done in good faith under the principal’s orders is recognized in 
Mechem, Agency, s. 653; Tiffany, Agency, s. 461, and Clark & §. Agency, 
s. 371, and ina goodly number of the decisions of the Courts. Of course 
this remedy isnot perfect, as the principal may not be financially re- 
sponsible when the agent claims his indemnity ; but, to this extent, the 
_ agent secms compelled totake the risks as a necessary result of his agen- 
cy.— Case and Comment. 


REVIEWS. 





Smith’s Law of Master and Servant. Sixth Edition. By Ernest MANLEY 
SrrH, of the Inner Templo, Barrister-at-Law. LONDON : Sweet and 
Maxwell Ltd., 3 Chancery Lane, W. 0.1906. Roy. 8vo. Pages xevi 
and 823. Price 30s. 

THE institution of Master and Servant seems to be as old, at least, as 
the Holy Bible, for we read in it: “ Masters, give unto your servants that 
which is just and cqual ; knowing that ye also have a master in heaven. 
Servants, obey in all things your masters according to the flesh; not 
with eye-service, as mon-pleasers; but in singleness of heart, fearing 
God.” Puffendorf refers its fir8t origin to contract: he says, “the first 
rige of servitude is owing tothe yolwntary consent of the poorer and more 
helpless persons, aud is founded upon that common form of contract— 
Do, ut facias.” But whatever its origin, servitude, in some shape or 
other, has clearly existed from the remotcst antiquity. The modern 
seryant figured as & slave amongst the ancient Grecians and Romans 
and as a vilein among the German Saxons and the Anglo-Saxons. The 
vileins wero divided into two classes—houschold slaves, after the man- 
ner of the ancjonts, and predial, or rustic, who were transferred like 

atile with the soil. They labourcd” undor numerous disabilities: and 
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yet they continugd to exist. It wag about the latter end of Queen 
Hilizabeth’s reign or soon after the accession of James I that villenage 
became finally extinct. As villenage gradually declined, the interposi- 
tion of the Legislature appears to have become necessery for the regula- 
tion of labourers and servants, who seem to have inclined to avail them- 
selves bf their freedom by remaining totally idle unless induced to work 
by high wages. This gave rise to the law of Master and Servant: and at 
frst it only formed a portion of the law of coatract. The law relating to it 
was to be found in works of general applications, such as treatises on 
contracts, agency or criminal law. The credit of first bringing out a 
separate work upon the Law of Master and Servant belongs to Mr. Smith, 
who first published his work in 1852. Since then six editions of the 
work have appeared. ‘his, its Sixth edition, is brought out in a much 
enlarged form, and in it now appear the noteg on the Canadian Law by 
Mr. A. C. Forster Boulton, M. P., the Canadian Editor of Beale on Bail- 
ments and- Underhill on Torts. In this work the whole law of Master and 
Servants is considered inten chapters. The first chapter treats of the 
parties to the contract who may contract the relationship of master and 
Servant. The next chapter discusses the contract of hiring and service. 
The duties of the servant to the master and vice versa form the subject- 
matter of the two succeeding chapters. Chapters V and VI deal with the 
liability of a master to third persons for the acts of his servant and the 
liability of a servant to third persons for acts done on behalf of his mas- 
ter. The servant’s characteris then dealt with. And the law of offences 
by servants against their masters is next very fully described in chapter 
Vill. The modern law of combinations amongst masters and work- 
men algo receives its due share of attention. The last chapter is devoted 
to legacies to servants. The appendix reproduces several enactments, 
fifty in number, all dealing with the relationship of master and servant. 
Thus, this work is eminently useful ascontaining the whole law of master 
and servant. The statement of the law is remarkably accurate and the 
references are copious. We have nothing but praise for this attractive 
volume. e 


Best on Evidence. Tenth Edition. By J. M. Lery, Barrister-at-Law, Editor 
of “Ohitty’s Statutes of Practical Utility.” Lonpon: Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 1906. Roy. 8vo. Pages xxvi 
and 623. Price 258. 

Best on. Evidence has always commanded the admiration of the legal 
“profession on account of its compact coniprehensiveness. As a reliable 
text-book for students.of law or as a ready referencer for busy practi- 
tioners it has no rival. And it hag been secyre in this its þgoud position 
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for over half a century. In a revegty of the book of sugh pretensions, it 
is unnecessary to dilate updn its contents, method and arrangement. 
Suffice it however to say that since the last edition of this work was 
published in 19029 public attention has been directed to the subjects of 
perjury, of the “seal of confession” by the commitment to prison of a 
clerical witness, and of mistaken identity by the report of a Departmental 
Committee on the double conviction of an innocent person. “ Pre-appoint 
ed evidence” by Parliamentary Registration has been newly dealt withe 


Williams on Real Property. Twentieth Edition. By T. Cyprian WILLIAMS,- 
LL.B., of Lincoln’s Inn, Barrister-at-Law. Lonpon: Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 1906. Demi 8vo. Pages lxvi 
and 741. Price 21s. 

Ir Williams on Real property ever stood in need of a reviewer’s recom- 
medation, his task is the easiest indeed: since 1845, the date of its first 
publication, it has already passed through twenty editions and has 
remained as ever in the forefront of treatises on the subject of Real Pro- 
perty. The first thirteen editions were prepared by the author himself; 


eand the remaining editions passed through the editorship of his son, 


Mr. T. Cyprian Williams, whose matchless volumes on Vendor and Pur- 
chaser of Real Property have recently brought his name into prominence 


‘as an author of no mean merits. In preparing the present edition, the 


editor has noted all the changes occasioned by the Land Transfer Rules, 
1903. - He has also touched for the first time upon the vexed question, 
whether contingent remainders of equitable estates are subject to the 
precise rule laid down in Whitby v. Mitchell (44 Ch. D. 85) for legal con- 
tingent remainders. And he has treated more fully than before the 
subject of the right of an undertenant to relief against a forfeiture of the 
head lease for non-payment of rent or breach of covenant. The whole 
text of the book has been carefully revised and is brought ae up to 
date. 





A Digest of English Oivil Law. By Epwarp Jenks, M. A., B. 0. L. (Editor) 
Book Il, Part I. By R. W. Lee, M. A., B. 0. L., of Grays Inn, Bar- 
rister-at-Law. Lonpon: Butterworth and COo., 11 and 12 Bell Yard, 
Temple Bar, W. 0. 1906. Roy. 8vo. Pages xxii, 158 and 25. 

THE circumstances which called into existence this work must have 
been freshin our readers’ mind; they are set out in. the review of 
the first part in the January number of the Journal. The present 
instalment is an attempt, and on the whole a successful attempt, 


, to state the general Law of England on the important jubject of 


contracts, ae eft stood at the close of the year 1905. That law is 
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very modern; not much of it is oldeSthan the middle ‘of the eighteenth 
century. Even when Blackstone wrote, its existence, though beginning 
to make itself felt, was not deemed sufficiently important to merit more 
than a brief notice in a work professing to deal with the whole of English 
Law. „This part deals with the general law of contracts. The treatment 
of Particular Contracts is to form the subject of Part II. The general law 
is considered in these aspects. Section 1 deals with formation of contract 
wherein are considered offer and acceptance, form and consideration. 
Section 2 refers to parties to a contract. The three succeeding sections con- 
cern themselves with performance, assignment and assignment of con- 
tract. Discharge of rights of action arising from contract forms the sub- 
ject matter of section 6. And the last section treats of co-debtors and co- 
creditors. Much of what appears in this volume is no doubt elementary ; 
but it is at the same time patent how often these elementary rules 
though vaguely present in one’s mind, elude any very precise definition 
at a moment’s call. This work is useful as presenting the law in a series of 
propositions, clear and succinct. We would specially invite the reader’s 
attention to Mr. Lee’s careful statement of the rights of the parties aris- 
ing from a breach of contract and of the different consequences arising 
from the adoption of one of the various forms of co-contracting. 


The Trade Marks Act 1905 (‘7 Edw. VIIL, c. 15). By D. M. Kerny, M. A. 
LL. B., and F. G. Unperuay, M.A., of the Inner Temple, Barristers-at- 
Law. Lonpon: Sweet and Maxwell, Ltd., 3 Chancery Lane, W. C. 
1906. Roy. 8 vo. pages xv and 255. Price 6 s. net. 


THE Bill upon which the Trade Marks Act 1905 was founded was 
drafted and introduced into the House of Commons by Lord Justice 
Fletcher Moulton, then Mr. J. Fletcher Moulton K. 0., in accord with the 
London Chamber of Commerce and was referred to a select committee 
consisting of Mr. Blake, Mr. Butcher K. C., Mr. Crisp, K. C., Mr. Eve, 
K. ©., Mr. Fison, Mr. Fletcher Moulton K. O., Sir Walter Palmer, 
Sir Charles Renshaw and Mr. Tillett. The committee after hearing a 
good deal of expert and trade evidence reported the Bill to the House of 
Commons with sundry amendments. eSome further amendments of a de- 
tailed churacter were made in the House of Lords, and the Act passed on 
the lith of August 1905. The Act is the fourth English Statute deal- 
ing with the Civil law of trade marks. The first, that of 1875, set up 
the register and introduced the principle that the registration of a 
trade mark is evidence prima facie or conclusive, of the proprietor’s 
right to the exclusive use of the trade mark in connection with the goods 
for which itis registered. This Act was repealed by the Patent, Designs 
and Trade Marks Act of 1883. It dealt with the three very diferent 
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subjects, patents, designs and trademarks, asone group, and in many in- 
stances by sections applying without distinction to them all. It no longer 
purported to define a trade mark for the purposes of the Act, but 
substituted for theoriginal definition the rule that a registrable trade- 
mark must consist of or contain at least one of certain enumerated 
essential particulars. The Act of 1883 failed to give satisfactio# to the 
commercial community: it was unsatisfactory especially on three points 
namely, that large numbers of perfectly good and often valuable trade 
marks were not registrable; that when trade marks were admitted to 
registration, it frequently happened that “disclaimers” were insisted 
upon in the Office which hampered the owner of the marks in getting 
protection abroad ; and that there was no effective statue of limitations 
to objections brought against registered trade marks, so that they were 
open to attack, and were sometimes removed from the register, after 
having been registered and used for a number of years. The Act of 1905 
is directed to remove, or at least to mitigate, all of these objections. The 
Act also effects an important formal change by separating trade-marks 
from patents and designs, and providing a detailed and nearly complete 
code of the law relating to registered trade-marks. The provisions of 
this last named enactment are set out here and annotations upon them are 
prepared from the existing literature upon the subject and the decided 
case law bearing upon thesame. The appendices contain the full text of 
the Patent, Designs and Trade-Marks Act 1883 and the Trade-Marks Rules 
1906. It goes without saying that this handy volume will be extremely 
serviceable to those for whose use it is intended. 


The Elements of Evidence and Procedure. By A.M. WILSHERE, LL.B., of 
Gray’s Inn, Barrister-at Law. The Students Series. LONDON: Sweet 
and Maxwell, Limited, 3 Chancery Lane, W. 0.1906. Or.8vo. Pages 
16 and 167. Price 6s. 

It is only in the fitness of things that Mr. Wilshere has produced this 
volume which is a sequel to his learned contribution on “Elements of 
Oriminal Law.” Both of the volumes belong to the student’s series, which 
owes its existence to the ent@rprise of Messrs. Sweet and Maxwell of 
London. The book before us gives ap outline of the ordinary procedure in 
an action in the King’s Bench Division, with brief explanations of each 
step in the proceedings, and a summary of the principles of the rules of 
evidence. We confidently commend this little book to students of law. 


The Spirit of our Laws. Published by Sweet AND MAXWELL, Limited, 
Law Publishers, 3 Chancery Lane, London W. C. 1906. Cr. 8 vo. 
Page xi and 299. Price 5 g. net. 

OnE ofteæ meets with the ¢ enquiry, from lawyers as well as laymen, 
yhat isthe best book which can give an insight into what is going on 
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and how it is goimgon,in the Courts%f Justico in Eng'and. To them 
no better book can be recommended than “the Spirit of our Laws.” It is 
the only book in English which endeavours to describe in popular language 
for laymen the whole fabric of the English legal ifstitutions. It is 
intonded for the use of those classes of readers who may be said to be on 
the fringe of law; for instance, law studonts, actual and potential justices 
of the peace, and those ‘goneral’ readers who take an interest in our system 
of justice. Law students especially will find in it a very first Jaw-book, 
serving as a popular introduction to severer studies. Many elementary 
points too, of principle and practice find a place, merely because such 
elementary matters are precisely the things which are not to be found in 
books. A glance through the book convinces us that it sets out the whole 
of the procedure and practice obtaining in English Courts of Justice: and 
for the benefit of lay readers the languages used is studiously bereft of 
legal technical expressions. We know of no book, at least of none better 
than this delicious little volume, which furnishes as it were a royal road 
to imbibe the spirit of the Laws of England. 


The Principles of Hindu Law. Second Edition. By JocENpRA CHAN- 

DER GHOSE, M. A.B. L., Pleader of the Calcutta High Court. CALOUTTA: ` 

S. 0. Auddy & Co., 58 & 12 Wellington Street, 1906. Domi 8vo. Pages 

lxviii and 916. Price Rs. 10. 

Mr. Guosz’s Hindu Law has already become a wseful book of reference 
on account of the original texts that the author has set out with thoir trans- 
lation. These have helped him in developing the principles of Hindu Law 
from their earliest ideas down to what they happened to be just before the 
advent of the British rule into India. During this period of their evolution, 
the sole instrumentality was the Shrutis, the Smiritis and the Buranas. 
The pertinent extracts from these are set out by the learned author. After 
the introduction of the British rule here, the growth of the Hindu Law 
was confined to judicial decisions. The offect of these decisions is compen- 
diously shown by the author. The decisions appearing in the authorised 
as well as the private series of reports are given. This work is un- 
rivalled in so far as it faithfully depicts the state of the law, textual as 
well as decided, upon a given point of mwe 





The Indian Stamp Act ( TI of 1899). Second Edition. By Desar Naroray, 
Pleader, High Court. Bompay: The Tatva-vivechaka Press, 81 Khet- 
wadi Main-Road. 1906. Royal 8»o. Pages 1 and 562. Price Re. 7. 

In this edition Mr. Desai has brought his annotations under Act Il of 
1899. It bears manifest marks of patient research and labour which we 
have learned to associate with. Mr. Desai’s publications. Evprything that 
is to be fyund in the roported decisions on tho provisions of tho Agt, and 


# 
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all that is contained in the Gavgrnment Notificatiogs issued on this _ 


branch of the law have been assiduously collected and properly arrang- 
ed by the learned author. We recommend this work as containing every 
available informagion on the Stamp Laws of British India, 


The Current Index of Indian Oases, 1906. First Part. Compiled hy T. V. 
SANJIVA Row, First Grade Pleader, Trichinopoly, with the help of V. V. 
NARAYANASWAMI AYER, B.A. B.L., First Grade Pleader. TRICHINOPOLY: 
Lawyer’s Companion Office, Madhva Vilas, Teppakulam. 1906. Annuat 
subscription, Rs. 6. 

Wir thel present number, the Current Index of Indian Cases has 
passed into the second year of its existence. It is igsued in two sections: 
civil and criminal. Each section is prefixed with table of cases digested, 
table of headings and sub-headings. The cases that are already once 
included in the Index of 1905, are not reproduced again in this part, on 


account of their having been reported in some othor series of reports in 


1906 ; but to save trouble, a list is appended which shows where the case 
can be found in the Index for 1905 as taken from the early report. For 
example, the case reported in this year at I.L.R. 28 All. 1 was reported in 
” 1905 at 7 Bom. L. R. 912,20. L. J. 413, 2 A. L. J. 813, 10 0. W. N. 115; 15 
M. L.5.407. Itis already digested at co‘'umn 168 of the Final Part of the 
Current Index of 1905: and this is shown by a table attached to this part. 
Thore are two appendices showing what articles have appeared. in 
the different Jaw Journa's in India during the first quarter of 1906. 


The Lawyers Oompanion. Part X. By T. V. Sanstva Row, First Grade 
Pleader, TricutnopoLy: The Lawyers Companion Office, Madhva 
Vilas, Teppakulam. 1906. 

In this part, the compiler has given the table of cases and index to 
his annotations on the Limitation Act, which appeared in parts 5 to 9. In 
the table, cases are arranged chronologically in the order of the series: 
and the index is pretty full. It need scarcely be mentioned that ¢he Limita- 
tion Act in the Lawyer’s Companion will be a valuable work of reference. 


A Critical Index of cases judecially noticed for 1906, By P. Navesa 
ATYAR, B. L. of the Tanjore Bar. Mapras: The Lawrence Asylum 


Press, Mount-Road. 1906. Demi 8vo. Pages 36. Price Re. 1. 
Tus index forms a useful continuation of Mr. Nambyar’s Index of 


Cases Judicially Noticed, 1811—1904. The plan and arrangement of the. 


two works are closely identical. Wesbave only one suggestion to make. 
If fhe compiler of an index instead of giving the bare nomenclatures, 
referred to, relied on, distinguished &c., were to indicate very shortly 
the precise point upon which given case is referred to, relaed on &e. 5 


he will havo done a grcat sorvico to the profession. : 
@ 
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SEPARATION OF JUDICIAL AND EXECUTIVE 
FUNCTIONS. | 


Tre judgment of a Division Bench ( Mitter and Holmwood JJ.) of the 

Calcutta High Court in a recent notorious case at Barisal affords 
an excellent illustration of the proposition which was put forward last 
year in an article in the Law Quarterly Review. That was that the cases, 
said to demonstrate abuse of judicial power on the part of the Magistracy 
in the interior of Bengal, were due not to the law, but to the abuse of the 
law. 

The facts are very simple. A petition of complaint was lodged in 
the Court of the Senior Deputy Magistrate at Barisal. He received the 
petition, and recorded the sworn statement of the petitioner as required 
by section 200 of the Code, but instead of himself passing an order, either 
dismissing the complaint or issuing summonses on the accused, he 
submitted the matter to the District Magistrate. In doing so he acted in 
contravention of the law. If he was not competent to take cognizance of 
the case, he should have returned thé petition of complaint for presenta- 
tion to the proper Court with an endorsement to that effect, and ke ought 
not to have examined the complainant on oath. It appears, however, 
that he was authorised to receive petitions of complaint, and to examine 
complainants on oath, though as regards a particular class of cases of 
which the present case was one he was directed by the District Magistrate 
not to pass orders, but to submit the complaints to the District Magistrate 
himself for orders. Such a direction of the “District Magistrate was clearly 
illegal. On the same day the District Magistrate passed an order dismiss. 
ing the complaint. He did so sitting in his private room, and 
without giving the complainant or his pleader an opportunity of being 
heard. This was also improper. The order passed by the Deputy 
Magistrate and that passed by the District Magistrate were got 
warranted by the Procedure Code, und they were accordingly set aside. 

As was remarked in the article in question, the remedy for the state 
of things amimadyerted on by Sir Henry Cotton and the latg Mr. Ghose, is 
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not by altering the law, but by Gpvernment insisting on the law being 
followed: This is well illustrated by a criticism which appeared in the 
May-June number of this Journal on the article abovementioned. The 
writer, Mr. Arthuy James Hughes, B. A. (Oxon), Barrister at law, has, it 
would seem, never been in India, and his acquaintance with the principles 
of the Indian Criminal Procedure Oode is apparently superficial. Thifs of the 
cases collected by the late Mr. Ghose he writes: “The very first case cited 
shows that. District Magistrates do still try cases in which they havea 
direct personal interest. . . . Ihave been through the Act of 1898 
which establishes a new Oriminal Procedure Code. Tho reader may tako 
if from me that the Act leaves the problem unsolved.” 

The attention of the critic was apparently not drawn to section 556 
of the Code of Criminal Procedure, which expressly provides for a case 
in which a Judge or Magistrate is personally interested. 

The critic proceeds: ‘ Incidentally Mr. Justice Candy remarks 
somewhat sneeringly that all Mr. Ghose’s cases are from Bengal. I 
have admitted that in Bsngal, and may add especially in Lower Bengal, 
reform is more wanted than elsewhere, but I see that the memorial to 
Lord George Hamilton was signed by two Bombay Judges and one Ceylon 
Judge. Their testimony is the same as that of the Bengal Judges.” 

Now, a sneer was neither expressed nor implied. It was mention- 
ed as a fact worthy of remark that no such compilation as that of the late 
Mr. Ghose had been published of similar cases in provinces other than 
Bengal. Mr. A. J. Hughes apparently thinks that there is a loud cry for 
reform in Bombay and Ceylon. If so, how is it that the public does 
not hear of it? Cases no doubt have occurred in which officials have 
failed to follow either the letter or the spirit of the law, but that is very 
different from a demand that the law should bo amended. 


Agsin, Mr. A. J. Hughos, apparently from his want of practical 
exporience in India, is unable to appreciate a criticism of some of Sir 
Henry-Cotton’s propositions in New India. Sir Honry Cotton’in one part 
of his book recommends that the whole of the executive administration of 
cach district should be in the hends:of Indians chosen from the permanent 
residents of the locality, while judigial appointments should be reserved 
for members of the legal profession. In another part he recommends 
thatthe delegation of judicialfunctions to Indians should be carried out 
with great caution, because itis the duty of the judiciary to check and 
control or revise the: acts of executive Officers. It was this latter statement 
which was questioned, and it was pointed out that it was the judicial not 
the executive act of an official, who may also exercise executive functions 
which may be subject to control by the judiciary. z 
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It is quite true that police work ,by no means exhausts the scope of 
the work of the head of a district, but itis certainly startling to be told 
that “revenue, roads, bridges, aqueducts, irrigation, sanitation and the like 
supply instances in which judicial and executive functions might be 
detrimentally combined. ” 


at does the writer mean by the following sentences? “Reformers 
are not thinking of intricate cases about property and entail remote 
from the multitude. They are thinking of the cases which the learned 
gentleman includes in his own damning exception. cases where admistra- 
tive acts are the foundation of the proceedings.” These, and similar dark 
sayings, only tend to throw acloud over the crucial question, which is: 
Is the District Magistrate and are the other Magistrates in a district at 
the same time both potice prosecutors and judges inthe cases which come 
before them? Is the procedure laid down in‘the Code such that the offici- 
alg: exercising Magisterial functions cannot be independent and impartial? 
` If itis, then the sooner it is altered the better, not with “caution and 

Beers but at once and Aree: i 


E. T. C. 


[ We reproduce below the contribution by E. T. C., which jipami in the Law. Quarterty 
Review in April 1905, as it gives a complete idea of the views held by that eminent writer. — Evs. ] 


pe -one who is interested in Indian affairs, to whalers school, of 
- thought or party he may belong, or though he may belong to no 
) ‘particular party, is anxious that the general ignorance which prevails 
in England about British rule in India should-be removed. -Ths object: of 
the following lines isto considerin detail a ‘burning question,’ which. 
has b2en vigurously discussed in India, viz. the separation. of the judicial: 
from the executive service. This subject forms one of the main topics in 
the chapter on administrative reform in Sir Henry Cotton’s new- and 
revised edition of his ‘ New India or India in transition’. 


- As Sir Henry Cotton remarks, the -keynote of administrative reform 
is the gradual substitution of -Indian for European official agency; but 
there is a depth of meaning in the term ‘gradual; and the further ques- 
tion arises whether this gradual suhstitution of native for European 
official agency is to be carried out till the latter entirely disappears, or 
whether there must always be a substratum of English supervision and 
control, at any rate for as long as it is possible to make any reasonable 
forecast. Lord Ourzon, like many o¢hers who have had practical experi- 
ence of the Indian administration, says he cannot conceive of a time as 
remotely possible in which it would be either practical or desirable that 
we should t$ke our hand from the Indian plough. i 
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Leaving aside for the present this further question, and confining 
ourselves to a consideration of how best the gradual substitution of native 
for European official agency can be carried out, and in what direction 
other proposals of gdministrative reform seem feasible, the first point to 
be noticed isthe increasing competence of natives to exercise judicial 
functions. There can be no doubt that within the last fifty yeats the 
improvement in the integrity and ability of Indian judges has been most 
‘marked. But this assertion is subject to certain qualifications. It is a 
mistake to suppose that there is now neverany suspicion of corruption 
among subordinate judicial officers. The late. Lord Selborne, speaking 
of his experience gained in practice before the Judicial Committee of 
the Privy Oouncil, had no hesitation in saying that ‘in every instance, 
in respect of integrity, of learning, of knowledge, of the- soundness 
and satisfactory character of the judgments arrived at, the native judg- 
ments were quite as good as those of English judges.’ With the greatest 
respect for such an eminent criticit may be pointed out that it was hard- 
ly possible for him, in his position as counsel in cases before the Privy 
Council, from a perusal of the record to form an opinion as to the integri- 
ty of the native judges. That can only be done by competent officials on 
the spot. A further qualification is necessary in respect of the well-known 
division of judicial work in the civil and criminal departments. Apart 
from the fact that Lord Selborne could only have been speaking of civil 
cases which come beforg the Privy Council, there is the further fact that 
the native judicial mind is more suited to deal with the subtleties of civil 
law than with the broader-lines of criminal administration. In recent 
yoars in Western India, owing to the burdensome work caused by plague 
and famine, it has been found necessary to relieve many of the executive 
officials,“who are also magistrates, of their criminal work, and to trans- 
fer these duties to the subordinate civil judges, who, though highly 
trained and possessed of judicial acumen, have not in som: instances 
proved themselves to be satisfactory magistrates. Similarly.» it is found 
that the Indians who have risen to the responsible post of district and 
sessions judge, excel rather ip their civil judgments (district judge ) 
than in their disposal of criminal cases (sessions judge). Further, it must 
be borne in mind that the duties dfa civil judge ought not to be con- 
fined to the trial of civil suits and appeals which are brought before 
him: he is also responsible for close supervision of the work of the numer- 
ous Officials attached to his court and to the courts which are subordi- 
nate tohim. This is laborious work, which is often shirked, and which 
is not so showy as writing learned elaborate judgments, but it is of vast 
importance in the administration of civil justice. .: 
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The distinction between civil and criminal work is sometimes los 
sight of in dealixty with the judiciary as a body. Thus Sir Henry Oot- 
ton’s proposition is that as judicial functions are, as he thinks, superior 
to administrative duties, it is important that the powers of the administra- 
tor should be entrusted to natives before those of the judge; that, as it is 
necess&ry to keep inthe hands of the judiciary the power of check and 
control, revision and appeal, this is an argument in favour of the cautious 
delegation of judicial authority to Indians, who would thus sit in judg- 
Ment on executive work ; and thirefore there should be rather a system- 
atic resignation by Europeans of executive functions than a relinquish- 
ment of judicial appointments, which carry with them the right of 
appellate and revisional jurisdiction. Further on in his chapter on admi- 
nistrative reform Sir Henry Cotton recommends thatthe whole of the 
executive administration shou!d be in the hands of the Indian Civil Ser- 
vice, in the natural course of things administrative officers being chosen 
more and more from the permanent residents of the locality, while judi- 
cial appointments should be reserved for members of the legal profession, 
there being, in his opinion, many experienced barristers in India who 
would make admirable judges, and discharge the duties far better than 
the average civilian, but gradually the number of Indian judicial officers 
would increase. 

It is difficult to reconcile some of the details of these proposed re- 
forms, or to assent to some of the propositions, ewhich are contradicted 
by experience, but at present it is only necessary to notice the assertion 
in regard to the relations between the judiciary and the executive. It is 
not the case in India that there is in the hands of the judiciary the power 
to check and control or revise the acts of executive officers. Of course if 
_ an executive officer in the performance of his duties breaks thelaw, and 
Government refuses to give the injured party redress, then ( with certain 
exceptions which need not be here particularized) a suit will lie for 
the wrong, so done, and this suit will be tried in the ordinary courts, 
subject to the ordinary rules of appealand revision. That is the only 
check or control which can be said to be: exercised by the judiciary 
over the executive officials, and the existing system of administration does 
not, as Sir Henry Cotton supposes, ‘present the anomalous appearance 
of executive work done by officials of the ruling, race, whilst- the natives 
of the country sit in judgment on the work so done, and naturally subject 
it to free and often hostile criticism. Sir Henry Cotton’s double mistake 
is in assuming that judicial funétions are superior to administrative 
duties, and that the former control and revise the latter. Superior in 
what respect! The fact is that they are in such different grooves that 


comparison is for all practical purposes useless. i 
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But although judicial and administrative duties are entirely dis- 
jinct, the one having no relation with the other execept so far as admi- 
nistrative acts may become the subject of litigation, there is an impor- 
tant department in which certain judicial functions are exercised by 
administrative officers, and those judicial functions are subject to the 
contro] and revision of other judicial officers, whose duties are cfnfined 
to judicial work, and in that sense it is true that (judicial) work dore by 
administrative officers is subject to criticism by judicial officers. It is 
in this respect that the separation of the judicial from the executive is 
correctly described as a ‘burning question.’ Tho arguments in favour of 
this separation are summarized by Sir Henry Cotton thus :—under exist- 
ing arrangements the district magistrate is at one and the same time 
the head of the police and the head of the magistracy, and it is his duty to 
watch the police investigation of the more important cases, to instruct, 
investigating officers, to read police reports and papers as they come in 
and finally to decide whether a case should.or should not be sent up for 
trial before himself or one of his subordinates. If he tries the case him- 
self, he is at ono and the sante time both police prosecutor and judge. If 
, he directs the case to be tried by one of his subordinates, he is in a posi- 
tion to exercise control over such trial, and subordinate magistrates, 
whose position and promotion are dependent onthe district magistrate, 
cannot in such circumstances discharge their judicial duties with that 
degree of independence*which ought to characterisea court of justice. In 
the words of a memorial presented to the Secretary of State for India by 
certain eminent persons a few. years ago, it is absolutely necessary that 
the functions of criminal judge should be disgevered from those of thicf- 
catcher and public prosecutor, inthe person of the district magistrate. 
For this purpose it is urged that the executive head of the district should 
no longer be district magistrate: neither he nor any officer subordinate 
to him should exercise judicial functions: to preside over the local 
courts there would be, as now, the district and sessions judge, subor- 
dinate judges, magistrates and munsiffs; but appointments to all these 
offices would be made by the High Court, and the selection would be made 
from among advocates and pleaders and other membors of the legal pro- 
fession, including, experienced Engrish barristors now in India. It is not 
necessary to pause and inquire whether in the districts outside the 
presidency towns there are such experienced English barristers, who 
would be willing to accept the posts in question ; and we may eliminate; 
as quly tending to confuse the subject-mattor now under consideration 
the judicial officers engaged in the administration of civil justice. As 
regards the administration of criminal justice we are concerned with 
magistrates, ,bossions judges, and the High Court, oa I 
® l . 
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Now the main point to be ascertained is whether the cvil as above 
described really exists. If it does, then there can be no doubt that a remedy 
must befound and applied ; and it is difficult to understand how caution and 
delay can be recommended in applying a remedy to guch a crying evil, 
which goes to the very root of the administration of criminal justice. But 
Sir Henry Cotton, whois an ardent advocate of the proposed reform, thinks 
thatit would ba desirable to introduce it gradually and in the first instan- 
ce into the most advanced portions only of the advanced provinces in India. 
The policy should, he thinks, be a cautious one, for it is a fatal error to 
make concessions which itis afterwards necessary to withdraw. The 
adoption of the new policy must, it is said,depend on the condition of the 
country, for in many parts of India it would be anact of folly to introduce 
any change. But surely it must be the aimofa good government to 
remove as soon as possible any evil which everywhere must tend to pre- 
vent the magistrates from truly and indifferently administering justice. 
And this is just what Government did in 1869. At that time the magistrate 
of the district was head of-t1e police in every sense of the word and as 
he had but few assistants for the disposal of magisterial cases in his dis- 
trict, he may infact have sometimes been thiefatch2r, prosecutor, and 
judge ; and it was to puta stop to that state of things that many of the 
recommendations of the Police Commission of 1860 were formulated, and the 
Act for the regulation of the Police (Act 5 of 1861) and the Criminal Proco- 
dure Code (Act 25 of 1861) were passed. By the former Act the administra. 
tion of the police-throughout a district was vested in a superintendent of 
police and his assistants, under the general controland direction of the chicf 
officer charged with the executive administration of tho district. There was 
in fact then introduced an entire separation of the executive police from 
all immediate subirdination to the sitting magistrate, and from all judi- 
cial functions. But the head of the district—the ‘Collector,’ or by what 
ever name he is called—was and still is responsible for the peace of his dis- 
trict: he is the hand and eye of the Government in all executive depart. 
ments; he must be in a position to know what is going on in his district 
therefore it was deemed nocessary ‘thatghe should oxercise a ‘general 
control and direction’ in the police department just as much as in other 
departments. - This was the only way ‘in ‘hich the police could be linked 
on to the general administration ; to have created an entirely indspend- 
ent department would have left the door open to constant friction, and 
would have left without due supervision the department of all others in 
the general administration which requires to be controlied. But Yua 
magistrate-trying cases, the only difference between the district magis- 
trate and ¢he othor magistrates in the district is that if tho latter are of 
Opinion that in auy particuiar case ox matter the action of%ke police ro- 
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quires reprimand or severer notice,’ they not being superiors of the police 
must make a report to the head of the district (district magistrate), who 
can then call upon the superior officers of the police for explanation, 
and can take actién, if necessary representing the matter to Govern- 
ment. How the ‘general control and direction’ is to be exercised py the 
head of the district must be a matter for the discretion and orders of 
Government. But it is obvious that any instructions, though outside the 
procedure laid down by the legislature for the investigation or trial of 
‘cases, must, to have any validity, be not contrary to the spirit or letter 
of the existing code of criminal procedure. : . 


It is unnecessary to go through the various codes of criminal proce. 
dure from Act 25 of 1861 to the code now in force, Act 5 of 1898, for from 
the very first the following principle is to be found in all the statutes, 
viz. that the magistrate who will ordinarily try the case, or if it is beyond 
his powers commit it for trial by a superior court, should be in touch with 
the details of the case from the very first, from the initial report of the 
police officer, whose duty it is to investigate the case, up to the time when 

ethe accused is brought before the magistrate for inquiry ortrial. In the 
Indian code of criminal procedure ‘investigation’ includes all the proceed- 
ings for the collection of evidence by the police, ‘trial’ means the magis- 
terial proceedings in a case which is not-beyondthe powers of the magis- 
trate for final disposal, and ‘inquiry’ means the same proceedings in a case 
which a magistrate can commit for trial before a superior court. We are 
now dealing, not with petty cases, but with more serious offences in regard 
to which the police are empowered to arrest an accused person without 
a magistrate’s warrant. These are generally known as ‘police cases.’ Ño 
far from there being any indication in the code of criminal procedure that 
it is the duty of the district magistrate in such cases to watch the police 
investigation, to instruct investigating officers, to read the police reports 
and papers as they come in, and finally to decide whether the ease should 
or should not be sent up for trial before himself or before one of his sub- 
ordinates, the intention of the Jaw, as is clearly shown, is that the vari- 
ous magistrates in a district should have certain areas defined and allott- 
ed to them. - The district magistfaté is empowered to make rules or give 
special orders consistent with the code as to the distribution of business 
among the magistrates subordinate to him, so the police can always 
. know to which magistrate the report of any police case should be sent, 
ands the further police proceedings be submitted. It may be noted that 
the district magistrate is able +to invest any magistrate of the lowest 
grade with power to take cognizance of police cases; bus the most 
serious cascs which would ordinarily be sent up for trial by the sessions 
e * 
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court (answering ġ to our quarter sessions or assizes) would not come be- 
fore a magistrate of the lowest grade, as he is not generally empowered 
to commit cases for trial. Thus the police have no difficulty in knowing 
which particular magistrate is by the rules and orders to take cognizance 
of any particular case. 7 

THis being so, there can be no uncertainty as to the relations between 
the police officer who is investigating the case and the magistrate who 
will i in the ordinary course dispose of it magisterially. The legislature 
intends their duties to be entirely distinct. The police officer is the 
thief-catcher—he is to collect evidence; the magistrate is to appre- 
ciate the evidence when collected; but they are to work in unison, not 
independently of each other. On receipt of the information of the alleged 
crime the police officer, before proceeding tothe spot to investigate the 
facts and circumstances of the case, and to take such measures as may be 
necessary for the discovery and arrest of the offender, must forthwith 
send a report to the magistrate, not the district magistrate, be it noted, 
but the magistrate, among the several magistrates in the district, who 
willordinarily dispose of the case. Such magistrate (not the district 
magistrate, be it noted again ) on receiving such report may direct an in- 
_ vestigation, or, ifhe thinks fit, may at once proceed to hold a preliminary 
inquiry into or otherwise dispose of the case. Obviously it is not the in- 
tention of the law that such magistrate should usurp the functions of the 
police officer, and should himself begin to collect evidence, or become the 
thief-catcher. But he can direct, supervise, and control the collection of 
evidence, especially if he proceeds to the scene of the crime ; he can be on 
the spot to record evidence or confessions if necessary, and his presence 
ought to bea safeguard against the abuse of power or malpractices 
on the pars of the police. It is to this magistrate, not to the*distriot 
magistrate, that the police officer, directly there is reasonable ground of 
suspicion against an accused person, forwards the case, and when the 
investigation is completed ( thatis when the police officer has collected 


allthe evidence which at the time seems available), sends his final 


report. But the police officer’s connexion with the case is not then neces- 
sarily closed. He may subsequently be able to collect important evidence 
which was not at first available, and ®t ény time during the magisterial 
proceedings he may be called upon by the sitting magistrate to investigate 
any particular point which has come to light. One of the greatest 
mistakes made regarding the Indian criminal procedure is to suppose 
that the police are intended to maketheir investigations uncontrolled by 
the magistrates, before whom the respective cases come for dispesal, or 
that the duty of the police is limited to collesting evidence, and that then 
J 29 . ke 3 a 
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they should wash their hands of g case, the magistrate’s duty being 
similarly confined to recording the evidence sent up By the police, and 
then to giving a decision as if the matter were a suit between rival liti- 
gants in the civil court. Such a view is directly contrary to the law, 
the provisions of which are specially framed so as to act as a safeguard 
against the suppression of evidence by the police, and to ensure? every 
attempt for the ascertainment of the truth. Every court is bound (shall, 
not merely may) to summon and examine any person as a witness, if his 
evidence appears essential to the just decision of the case. ° 

But, it may be said, if the provisions and intention of the law have 
been correctly described above, where do the control and direction of the 
district magistrate come in? The answer to this question is that the 
control and direction are specifically described by statute as general. 
The executive head of the district, the official responsible to Government 
for the general administration and for preventing breaches of the peace, 
must be kept fully aware of all that is going on in his district. For this 
purpose it is provided by the law that the fact of all persons arrested in 
his district without warrant from a magistrate must be reported to the 
district magistrate, who is thus cognizant of all the serious cases which 
are occurring. Further, the district magistrate is at liberty to call for 
and inspect the general diary, which every officer in charge of a police 
station is bound to keep, and in which he records all complaints and 
charges preferred, the names of all persons arrested, the offences 
charged against them, and so forth. Then, of course, the superintendent 
of police naturally consults with and takes the advice of the head 
of the district in regardto any serious matter or case. The district magis- 
trate, it must be remembered, does not asa rule himself try or commit 
for trial*any cases. These, as shown above, should be sent by the police 
to the various magistrates empowered to take cognizance of them. And, 
if owing to the complexity of any case with regard to which the superin- 
tendent of police consults the district magistrate, the latter qbtains con- 
fidential information, or his action is in any way extra-judicial, such in 
fact as could not appear on the magisterial record, were he to take the 
case up magisterially, then obviously he cannot takeit up, but it must 
come before one of the other m&gistrates in the district. 

Again the district magistrate ordinarily hears all appeals from the 
decisions of the petty magistrates, who cannot pass sentences exceeding 
six months’ imprisonment. He is thus in a position to have some knowledge 
aseto how these officers are performing their magisterial work, and in 
- gases im which the polico have been concerned his knowledge gained 
as an appellate court isa valuable supplement in the exerciseof his gene 
ral control and direction. And this power is not confined to cafes in which 

o ° 
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appeals are mada against convictions. He is empowered by law to call for 
and examine the record of any proceeding before an inferior court situate 
within the local limits of his jurisdiction, for the purpose of satisfy- 
ing himself as to the correctness, legality, or propréety of any finding 
sentence or order recorded or passed, and as to the regularity of any pro- 
ceedings of such inferior court. If the cage is not of such a nature as to 
require a reference to the High Oourt, the district magistrate can himself 
gecord his judicial opinion as to the action both of the police and the try- 
ing magistrate, not in a demi-official note, but in a judicial order. 

When, then, it is asserted that it is the duty of the district magistrate 
to watch the police investigation of the more important cases, to in- 
struct investigating officers, to read police reports and papers as they 
come in, and finally to decide whether a case should or should not be sent 
up for trial before himself or one of his subordinates, the rejoinder is 
that if such a procedure is followed in the districts with which Sir Henry 
Cotton is acquainted, it is directly contrary to the letter and spirit of the 
law; and the remedy is, not by altering the law, but by Government in. 
sisting on the law being followed. The duty of watching the police inves- 
tigation of a case and instructing the investigating officer is imposed on 
the magistrate, before whom the case from the very first should come 
for inquiry or trial: the district magistrate does not decide whether 
a case should or should not be sent up for trial before himself or one of 
hia subordinates. If he does take cognizance of any case for inquiry or 
trial (and as shown above as a rule he seldom does take cognizance in a 
legal sense of magisterial cases), he may transfer it for inquiry or trial 
to any subordinate magistrate. 

Again, when it is said that subordinate magistrates, whose, position 
and promotion are dependent on the district magistrate, cannot discharge 
their duties with independence, and therefore it is necessary that neither 
the district officer nor any officer subordinate to him should exercise judi- 
cial functions, and that the whole body of the judiciary should be subor- 
dinate to the High Oourt alone, the rejoinder is that the remedy would be 
worse than the disease. It is said that there are magistrates, mostly those 
who try petty cases, who are weak enough to give judgments, not according 
to their conscience, but according to what they fancy will please the dis- 
trict magistrate. Surely the remedy is to train a class of officials who will 
have some force of character, and who will learn to do right for right’s 
sake, not to be subservient subordinates. Of course ifs district magistrate ° 
so far forgets what is due to his position as to try and influence a subor- 
dinate magistrate in regard toa judicial decision, no language can hardly 
be too strang in condemning such a pou But the standard of the ser- 
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-vice must be very low if an instance*of such action is anything but extre. 
mely rare. A magistrate is entitled to consult his superior on any legal 
point— suche. g. as the admissibility of any particular piece of evidence 
just as much as a pisne judge of the High Court might similarly consult 
his chief justice. But onthe merits of the case the decision must pe the 
decision of the trying magistrate alone. And if he perverts justice by 
giving what he knows to be an unjust decision, then the sooner he is reli- 
eved of magisterial functions the better. Š 

Sir Henry Cotton refers to Mr. Manomohan Ghose’s famous compila- 
tion of twenty cases, illustrating, it was said, the evils of the union of judi- 
cial and executive functions in Bengal. Itis a fact worthy of remark 
that no such compilation has been published of similar cases in provinces 
other than Bengal. If, as is alleged, these cases demonstrate gross abuse 
of judicial power on the part of the magistracy in the interior of Bengal, 
the suspicion naturally arises that this must have been due, not to the law, 
but to the abuse of the law. And an examination of the cases ( it would 
take too much space in this article to analyse the cases at length) shows 
that the failures of justice were caussd in most of the cases by, on the 
“one hand tactless action on the part of hot-headed district magistrates, 
and on the other by subserviency of weak subordinate magistrates. The 
cases ought never to have occurred if the law had been followed in letter 
and in spirit. ° 

Sir Henry Cotton presses his argument to its logical conclusion, and 
boldly asserts that there can be no real independence on the part of the 
judicial service so long as judges are dependent for promotion and transfer 
on the will of the executive government. It is, therefore, an essential 
feature of his scheme that judicial officers of whatever grade (he 
apparently means all judicial officers below the status of High Court 
judges) should ‘be placed under the control and orders of the High Oourt, 
by whom the appointment to all these offices should be made. Mr. Mano- 
mohan Ghose did not agree with this view. He asserted that in spite 
of the system, the early training which our young civil servants receive 
in a purer and healthier atm sphere before they come out to India 
enables some of them to resist éhe- baneful infiuences incidental to the 
present system, and to become exemplary judges in after-life, as 
well as to exhibit that thorough honesty of purpose and independence of 
the executive, which are so essential for the efficient administration of 
: justice; but with regard to the Indians who are entrusted with the trial 
of the bylk of magisterial cases, he asserted that if he happened to be 
professionally engaged for the defence in a case, in which he had reason 
to suspect that ¢he district magistrate was interested in the prosecution, 
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he would unhesitagingly prefer thatthe case should be tried by a coven- 
anted subordinate magistrate who had received his early training in Eng- 
land rather than by a magistrate brought up in India. He was certain 
that nine out of ten such subordinate magistrates weuld feel bound to 
decide,the case, not upon the value of the evidence adduced, but accord- 
ing to the supposed wishes of the district magistrate. This i a powerful 
argument for recruiting the Indian Civil Service solely from England; 
hut it is also an argument for taking every possible step to raise the tone 
of Indian officials, progress in this direction in every department being 
well known, and there being reasonable expectation that the progress 
will be equally marked in years to come. 

For what is the alternative remedy which is proposed? It is briefly 
this :—the present superior police service to be abolished, and the execut- 
ive head of the district with his immediate subordinates to have direct con- 
trol of the police, and to be in fact members of the police force, being reli- 
eved of all magisterial functions: the magistrates to be stationary courts, 
presided over by members of the legal profession selected by the High 
Court, and primarily subordinate to the sessions judge, who also should be 
a member of the legal profession, selected by the High Court. 

There are several objections to this proposed reform. The first and 
main objection is that the police would become utterly uncontrolled. One 
has only to glance at the native press in India to be aware of numerous 
complaints of police oppression. It has been well remarked that the point at 
. which the administration is in closest contact with the life of the people is 
the point of friction between the police constable and the villager, and 
out of all the departments of the administration the one most closely 
connected with the police is the department of the magistracy. Sever this 
connexion; make the head of the district and his subordinate police 
officers pure and simple—men who will naturally magnify their own 
department ; let the advocates and pleaders who have become magistrates 
be in their Stationary courts the only barrier between the people and 
police oppression ; und the villagers will cry out that the little finger of the 
reformed system is.thicker than the loinseof the present; they may be 
chastised now with whips, they will be chgstised with scorpions. 

The fact is that the district officer is the link in the administra- 
tion between the mass of the people and Government. There is no 
question here of the substitution of a fixed impersonal law for the 
personal view of the ruler for the time being, and in the particular 
case. That has been effected by the various codes and the statutes of the 
‘Indian legislature. The question is one not of substantive law but of 
procedure : how best can the law be administered for the greatest happi- 


ness of the people. ` ‘ 
a e e 
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The answer is, by retaining ethe general contro} and direction of 
the police department in the hands of the head of the district, who by his 
own inspections and personal influence, as he tours throughout his district, 
and from the repo»ts of his subordinate officers, as they mix with the 
people, can ensure a pure and healthy criminal administration fag more 
effectually than could be done by stationary courts, presided over by legal 
gentlemen, who can have no experience of the general administration of 
the country. In India the keynote of good administration is, or ough¢ 
to be, personal influence. The best district and sessions judge is the 
officer who, besides having served as a magistrate from the lowest to the 
highest grade, has had experience of the revenue administration of the 
country, and knows something about land tenures and such like matters, 
and who has gone inand out among the people. But when he rises to be 
a sessions judge, he has no time or opportunity to travelin his district 
and become acquainted with the magistrates of the various grades.. To 
put the lower magistrates solely under his supervision and control would 
mean that they would practically be without control. To reserve all 
appointments in thé administration of a district for Indians permanent- 

* ly resident in that district, to make these Indian collectors and assist- 
ant collectors members of the police force of the district, toreserve all 
magisterial and judicial (criminal) functions for native gentlemen chosen 
from the legal profession, who would naturally have no experience out- 
sidetheir legal attainments; to make these magisterial and judicial 

. officials sitting in stationary courts the only channel of supervision of 
the police department ; it would indeed, as Sir Henry Cotton says, require 
caution and delay before such a system could be introduced. 


THE LAW OF INTEREST. 


e 
By KarikoBaD Buicasr Dastur, B. A. LL, B. 
Bak-at-Law. 





The Rute of Interest. 





These laws disabled every person to recover in a Court of law a 

rate of interest higher than the one fixed by these laws, 

umy nailed and they also getierally contained penal provisions against 
those creditors.who took a higher rate in contrpvention of 

these laws. Various legislative enactments were passed from time to time 
è ° . 


' e both in England and in India the usury laws were in force. 
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gradually lowering the rate to be recovered, the last English Statute (4) on 
the subject having fixed 5 p.c. per annum as the maximum rate. 


As a specimen of such laws, s. 30 of 19 Geo. III., c. 68, which applied 
to India, may be cited at its length. It runs as follows :—“And be it 
further enacted, by the authority aforesaid, that no subject 
of his Majesty, his heirs and successors in the Hast Indies, 
shall upon any contract which shall be made from and after the Ist day 
of August 1774, take directly or indirectly for loan of any monies, wares, 
merchandise, or other commodities whatsoever, above the value of twelve 
pounds for the forbearance of one hundred pounds for a year, and so 
after that rate for a greater or lesser sum, or for a longer or shorter time; 
and that all bonds, contracts, and assurances whatsoever made after the 
time aforesaid, for payment of any principal or money to be lent, or 
covenanted to be performed, upon or for any usury whereupon or where- 
by there shall be reserved or taken above the rate of twelve pounds in the 
hundred as aforesaid, shall be utterly void; and all and every such person 
or persons whatsoever, who shall upon any contract to be made 
after the Ist day of August 1774, take, accept and receive by way or 
means of any corrupt bargain, loan, exchange, shift, or interest of any 
wares, merchandizes, or other thing or things whatsoever, or by any de- 
ceitful way or mean, or by any covin, engine, or deceitful conveyance 
for the forbearing or giving day of payment for one whole year of and 
‘for their money or other thing, above the sum of twelve pounds for the 
forbearance of one hundred pounds for a year, and so after that rate, and 
fora greater or lesser sum, or foralonger or shorter term, shall forfeit 
and lose for every such effence treble the value of the money, wares, mer- 
chandizes, and other things so lent, bargained, exchanged, or shifted, 
with costs of suit; one moiety whereof shall be to the said united com- 
pany, and the other moiety to them who willsue for the same, in the said 
Supreme Court of Judicature, at Fort William in Calcutta, or inthe Mayor’s 
Court in any other of the said united company’s settlements where such 
offence shall huve been committed, by action of debt, bill, plaint, or inform- 
ation, on which no essoign, wager of law,.or protection shall be allowed; 
and in case no such action, bill, plaint, or information shall have been 
brought and prosecuted with effect withih three years, that then it shall 
and may be lawfulto and for the party aggrieved to sue and prosecute 
for recovery of all sums of money paid over and above such rate of ` 
interest.” 


A specimen, 


Sa aN RN E E he a a EEA 
(a) 12 Ann, st, 2 o. 16. Ses the history of the English Usury Laws in the Encyclopadta of 
the Laws of England under the heading ‘usury.’ . ° 


+ 
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‘The object of the legislature in passing the usury laws was no doubt 
good. Their supposed policy, to speak the language of Best O. J. from his 
opinion delivered tothe House of Lords (6), was “to protect 
necessity against avarice, to fix such a rate of interest 
as will enable industry to employ with advantage a borrowed capital, 
and thereby to promote labour and increase national wealth, fnd to 
enable the state to borrowon better terms than could be made if specula- 

tors could meet the minister in money market on equal terms.” 
` Ae time went on, the advocates against usury began to die out, and? 
their place was taken up by a new class of thinkers who did not approve 
ef the reasoning of these advocates. At the same time, the English peo- 
ple began to perceive that the object of the usury laws 

Their effects. , i 
was not attained by them, and they produced precisely 
the same effects which they were intended to avoid. The English capital 
slowly went out to foster the industries of those foreign countries which 
were willing to give a higher rate of interest than what was fixed by the 
English law; and the poor and the needy people in England could hardly 
secure & loan, for the English money-lenders would rather keep their 
money unremunerated than risk it on a low rate of interest. These 
causes led England to pass 17 & 18 Vict. c. 90 which re. 
Thoir repeal. 

pealed all her usury laws; aud her example was soon 


followed in India by Act No. XXVIII of 1855, which is set out below :— 


“"USURY LAWS, 
ACT NO. XXVIII OF 1855, 
PASSED ON TOE 19TH SEPTEMBER 1855. 
An Act For The Repeal Of The Usury Laws. 
Whereas it is expedient to repeal the laws now in force relating to 
Preamble, Usary; It is enacted as follows :— 
2, In any suit in which interest is recoverable, the amount shal! be 


adjudged or decreed by the Court at the rate (if any) 


Rate of interest 
to be dtcreed agreed upon by the parties; and if no rate shall have 


by Courts. been agreed upon, at such rate as the Court shall deem 
e 


Their object. 


U 
cs 


reasonable. l 
3. Whenever a Court shall direct thata judgment or decree shall 


bear interest, or shall award interest upon a judgment or decree, it may 
order thw interest to be calculated at the rate allowed 


Rate of intorest eer dg 
vai a jadent in the judgment or decree upon the principal sum ad- 
a decta. judged, or at such other rate as the Court shall think ft. 


(b) (1825), dnon 8 Bing. 193, p. 196, 


e 
e 
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A A mortgage or other contract,for the loan of money by which it 
Contract fo usufruct of 18 agreed that the use or usufruct of any property 


property, in lieu of interest. ghall be allowed in lieu of interest, shall be binding 
upon the parties. 


6. In any case in which an adjustment of accounts may become 
l necessary between the lender and the borrower of money upon any mort- 
Rate of interest on S280: Conditional sale of landed property, or other con- 
future adjustments tract whatsoever, which may be entered into after the 
a ene passing of this Act, interest shall be calculated at the 
rate stipulated therein; or if no rate of interest shall have been stipu- 
lated and interest be payable under the terms of the contract, at such 
rate as the Court shall deem reasonable. 
It will be seen from the second section of the Act that the parties to 
a contractare now at liberty to stipulate for any rate of interest, and 
the Court is bound to award the stipulated rate. The mere fact that the 
stipulated rate is high is not a ground upon which the Court has power to 
reduce it, if the debtor thoroughly understood the transaction, knew well 
what he got and what he had to pay back, and there was no unfair ad- 
vantage taken. If parties toa contract stand on equal footing, the Court 
will not intervene to relieve one of them from the hardship of the con- 
tract brought on by himself with his eyes wide open. The language of 
the section is clear and peremptory and leaves no discretion with the 
Court to reduce the stipulated. rate, and the defendant is bound to pay 
it no matter how high or exorbitant it may be (o) Ifa bond contains 
an express covenant for the payment of interest, then the interest will 
not be affected by the considerations of the reasonableness or otherwise 
of the rate (#). Under this section, the Court is bound to enforce the agree- 
ment between the parties as respects the amount of interest and the law 
under which a claim for accumulated interest was limited in amount to 
a sum not exceeding the principal has been rescinded by the first section 
of the Act fe) In Kotoo v. Ko Pay Yah (f) Kemp and Markby JJ. 
observe:—‘“Itis said that there is some principle of equity upon which 
the Court ought to reduce the rate of interest, which the defendants say 
would otherwise become exorbitant. But is sufficient on this point to 
say that wo know of no principle upon which a Court has power to inter- 
fere with the contracts of parties in this respect. So long as they deal 
fairly and openly with each other, they are at Mberty to contract for in- 
terest on any terms they please, and the Court is bound to see that the 


(c), (1884) Dhunpat Singh v. Shaik Gulaum Hades, Cor. 12; (1871) Shaikh Reasut Hossein v. 
Jusmant Roy, 15 W. R. 996. = 
(&) (1885) Ohhab Nath v. Kamta Prasad, 7 Al, 333. 
(e) (1865) Kalica Prosaud Misser v, Gobind Chunder Sein, 2 W. B.S. C. C. Ref, 1, 
(J) (1886) & W. R. 264, : ° 
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contract is performed,” It is not negessary tomultiply caseson this point. 
The words of the section and the object of the Act make it abundantly 
clear that however high the contract rate may be, the Oourt has no 
authority to interfere except under the circumstances and to the extent 
to be hereafter noticed. 

The contract rate of 24 per cent per annum has often been allowed 
by the High Courts of India without any reluctance; but in some cases a 
much higher rate than this has also been decreed. In 
Kotoo v. Ko Pay Yah (9), the defendants took a loan of 
Rs. 5000 and passed a bond for Rs. 7000 payable at the end of seven 
months from the date of the bond by way of principal and interest. This 
contract was enforced notwithstanding that it gave about 69 per cent 
per annum and notwithstanding the defendants’ contention that the rate 
was exorbitant. In Hakma Manji v. Meman Arab Haji (h), Couch O. J. 
and Weatropp J. allowed the contract rate of 150 per cent per annum 
in the’ absence of any controlling circumstance, the point of the exorbi- 
tancy of the rate was not even raised by the defence. In this case, a 
promissory note, payable two months after date, given for money lent 
and interest in advance at the rate of 124 per cent per mensem, con- 
tained an agreement to continue to pay that rate of interest after the 
due date if the money was not then repaid. It was held that the high 
rate of interest so agreed to be paid did not constitute a penalty, against 
which the Courts could ‘relieve. In Webster v. Cook (À), a transaction, in 
which the defendant, who was a money-lender, had advanced Æ 400 to 
the plaintiff at the rate of 60 per cent. per annum, was enforced, Lord 
Chelmsford L. C. observing :—‘ If the plaintiff chooses to enter into an 
agreement of this kind, in which he can impute no fraud or unfair deal- 
ing, Ido not see what right equity can have to interfere with the_trans- 
action, a although it may be regarded with no favour.” Ino the unreport- 
ed case of Bennett v. Bennett (5) Jessel M. R. decreed the contract rate of 
60 per cent. per annum and observed, “A man may agree topay £100 
per cent., if he likes,” and further said that aman is allowed by law to 
be a fool if he likes (4). ê 

It is still an open question whether the Court is bound to give the 
‘contract rate up to the date of the decree or only up to the day of the in- 

stitution of the suit under s. 2 of the Act; and, assum- 

Eee nary ing that the Act makes it obligatory on the Court to award 

Cree. the stipulated rate down to the date of the decree, whe- 
ther s. 209 of the Civil Procedure Code supersedes the Act in that respect 

(g) (1866)6 W. R. 254, (t) (1867) L. R. 2 Ch. 542. 


(h) (1870) 7 Bom. H. C. O. O. J. 19. (f) ‘Dec. 9, 1876. ° 
e (5) Bee Nevill v. Snelling, (1880) 15 Ch, D. 679, pps 685 & 701? 


Rate deoreed, 
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In other words, the question is whether s. 209 of the Civil Procedure Code 
at all applies to cases where the parties have expressly stipulated for the 
rate of interest. On this point there are conflicting decisions from the 
very beginning, which are noticed below in their chronological order. 
In Anderson v. Sreemunto (è), Macpherson J. held that the Court is bound 
to give the contract rate only up to the date of the plaint, but that after 
that date interest isin all cases a matter of discretion in Court. Butin 
jhe same year, in the same Court, Levinge J., in Dhunpat Singh Dogare v. 
Shaikh Golaum Hades (m), held that under the 2nd section of the Act No. 
XXVIII of 1855 the Court is bound to give the contract rate up to the date 
of the decree, no matter how high or exorbitant the rate may be. In Oar- 
valho v. Nurbibi (n), West and Pinhey JJ. refused to interfere with the 
decree of the Court below which reduced the contract rate from the date of 
the suit; holding thatthe Court is not bound to give the contract rate 
from the date of the suit. But in this case Act No. XXVIII of 1855 doeg 
not seem to have been referred to. In Orde v. Skinner (0) the point was 
not specifically raised but still the Privy Council observe :—“ The rate of 
interest, however, to be allowed on the principal debt up to the date of 
the decree ought to be that, if any, which has been fixed by contract, ex- 
pressed or implied, between the parties.” In Bandaru Swami Naidu v. 
| Atchayamma (P), Kernan and Muttusami Ayyar JJ. held that under s. 2 
of the Act the contract rate of interest must be allowed up to the date of 
the decree. Section 209 of the Civil Procedure Code does not expressly refer 
to suits in which interest has been contracted for and does not repeal the 
former Act. In Mangniram Marwari v. Dhowtal Roy (ù, Wilson and 
Field JJ. differed from each other on the point. Wilson J. held that 
from the date of the plaint interest is always in the discretion of the 
Qourt. Field J. held that the Court is bound to give the contract rate down 
to the date of the decree. The point was therefore referred to the Full 
Bench, (Garth O. J., Cunnigham, Wilson, Prinsep, Trevelyan JJ -) who 
unanimousty held that interest after-the date of the suit is in the 
discretion of the Oourt, notwithstanding that a fixed rate of interest 
is mentioned as payab'e up to payment. Twe Madras High Court, in Ram- 
chandra v. Devu (r), per Collins C. J. and Muttusami Ayar J., dissented 
from the ruling of the Calcutta Full Bench, and held that if a creditor 
stipulate for interest at a certain rate, he is eygitled to a decree for in- 
terest at that rate up to the date of the decree. This seems to be the last 
reported case in which the pointa are specifically raised and decided. 


4 (E) (1864) Cor. 3. è (n) (1879) 3 Bom. 202. ` (p) (1881) 3 Mad. 125. 
(m) (1864) Cor, 12. (o) (1880) 7 I. A, 196; p. 211, (q) (1886) 12 Cal, 569, 
K (r) (1889) 12 Mad. 485, o 
+ 
Ld ° : ® 


236 THR BOMBAY. LAW REPORTER. ° (VoL. VII. 


Hitherto the points are definitely argued before eleven ices and there 
is a division of six to five. It will be seen that the Privy Council and the 
Bombay High Court have also expressed their opinions but in cases in 
which the points do not seem to have been specifically raised. Mr. Jus- 
tice Wilson, in the Calcutta Full Bench case above cited, is of opinion 
that Act No. XXVIII of 1855 has no reference at all to the time up to 
which the Court is bound to give the contract rate. The more I read the 
Act, the more I come to the conclusion that it has. No doubt the second 
section does not expressly mention the time up to which the Oourt is 
bound to give the contract rate, but it seems to be implied in the section 
that the contract rate must be given till the stipulated time. Then the 
third section is significant and makes the point clear by limiting the 
second section and providing that from the date of the decree up to pay- 
ment interest is in the discretion of the Court. The third section is an 
exception to the second. I am, therefore, of opinion that under Act No, 
XXVIII of 1855 the Court is bound to give the contract rate up to the date 
of the decree. The only other question is whether s. 209 of Civil Proce- 
dure Code further limits the operation of the second section of the Act. 
The provisions of s. 209 are no doubt general, and the point appears to 
me to turn upon adopting or rejecting the canon of construing legislative 
enactments, viz. whether a general provision in a subsequent enactment 
can, without any express mention, repeal or modify a special provision of 
a previous enactment. ‘Upon the answer to this question will depend the 
answer to the point under consideration. 


RES JUDICATA. 


By JANARDAN DAMODAR DIKSHIT 


SUBORDINATH JUDGR. 


GENERAL PRINCIPLES. r 


Fraud, collusion and covin. 
Co a es 


[ Continued from p. 162.] 
T has been pointed out that the judgment must ba between the same 
parties ortheir prijes and that, it should not have been obtained 
by fraud or collusion. 
It thus becomes necessary to define what persons are considered as 
prévies and in what cases and on what principles a judgment is vitiated 
on the ground of fraud and collusion. As regards the question what 


persons are considered as bound by the judgment as privies, thp following 
i 
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observations of Latham J.im Ahmed Bhoy v. Vallee Bhoy (I. L. R.6 Bom. 
703 at p.709) may be usefully quoted :—“ I think that persons other than 
parties to a suit in which a decree or judgment, to use the more general 
term, has been obtained, may be divided into three clagses with reference 
to thegr position as affected by such judgment; these classes are :— 


(a) Persons who in the language of the Civil Procedure Code (Act X of 
1877, s. 13) claim under the parties to the former suit, or, in the language 
of the English Law, privies to those parties. Privies are, according to 
Lord Coke ( Whittingham’s case), of three kinds—privies in blood, privies in 
estate, privies inlaw, In Wharton’s Law Lexicon, p. 764, I find a six- 
fold division ;(1) Privies in blood; (2) Priviesin representation, as the 
executor or administrator to his testator or intestate (3) Privies in 
estate ; (4) Privies in respect of contract; (5) Privies in respect of estate 
and contract; (6) Priviesin law. ButI have been unable to discover the 
original authority for this division. 


(b) Persons who though not claiming under the parties to the 
former suit were represented by them therein. Such are persons interested 
in the estate of the. testator or intestate in relation to the executor or 

‘administrator; share-holders ina company under 7 Will. IV and 1 Vic. 
` ¢.'75 in relation to the registered-officer of that Company, and in India 
members of a joint and undivided family,in such cases as those referred 
to in Jegendro v. Funindro (14 M. I. A at p. 376,), “where the interest 
of a joint and undivided family being in issue, one member of that family 
has prosecuted a suit or has defended a suit, and a decree has been made 
in that suit which may afterwards be considered as binding upon all the 
members of the family, their interest beiug taken to have been 
sufficiently represented by the party in the original suit; ; 

(c) Strangers, neither privies to nor represented by the parties to the 
former suit, 

I next consider the effect of a previous judgment on these three 
classes respectively, with reference to their capacity to dispute it. 

In the first place the judgment may ba an honest one, obtained in a 
suit conducted with good faith on the partwf both plaintiff and defendant. 
In such a case the previous judgment is clearly binding both on class (a) 
and class (b); class (c) (strangers to the former suit) will bein no way 
affected by the judgment if it be inter parto but if it be one in rem 
passed by a competent Court, they will be bound by and cannot con- 
trovert it. K 

In the secong place the judgment may be passed in a suit really con- 
tested by the parties thereto, but may be obtained by the fraud of one of 
them as against the other, There has been a teal battle but a yictory unfair- 
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ly won. In this case again [think that class (æ) and class (b) and as regards 
judgments in rem class (0) are in one and the same position which is 
that of the parties themselves, to whom indeed the authorities mostly 
relate. The judgment is binding on them so long as it remains in force 
but it may be impeached for fraud and set aside if the fraud be prpved.” 

The subject as to judgment ¿nter parties or their privies or as against 
strangers will be considered under proper heads. It is at present propos- 
ed to discuss generally the effect of a judgment obtained by fraud or collu; 
sion ; and the following paragraph fromthe aforesaid decision may with 
advantage be quoted here :—“ In the third place, the previous judgment 
may have been obtained by the fraud and collusion of both the parties to 
the former suit; as for the purposes ofthe present issue, must be assumed 
to have been thé case here. In this case there has been no battle but a 
sham fight. ‘Fabula non judicium, hocest ; in secena, non in foro, res agi- 
tur, to cite from the celebrated argument of Mr. Solicitor Wedderburn in 
the Duchess of Kingston’s case.” 

The argument referred to was as follows :—‘ A sentence is a judicial 
determination of a cause agitated between real parties upon which a 
real interest has been settled; in order to make a sentence there must be 
a realinterest, a real argument, a real defence, areal decision. Of all 
these requisites not one takes place in the case of a fraudulent and collu- 
give suit; there is no judge, but a person invested with the ensigns of a 
judicial office, is misemployed in listening to a fictitious cause proposed 
tohim, there is no party litigating, there is no party defendant, no real 
interest brought into question.” 

In Flower v. Lloyd (7 Ch. D. 297) James L. J. said :— In the case of a 
decree being obtained by fraud there always was power and there still 
is power in the courts of law in this country to give adequate relief.” 
In Tommey v. White (4 H. L. 0. 313) the House of Lords discharged its own 
order as having been obtained by suppression and misrepresentation, 
There the Lord Chancellor observed at p. 334 :—“Although in any question 
decided by this house upon appeal the matter is finally settled between the 
litigant parties..... all the commonest principles of justice compel 
this house, as they must compel any other tribunal, to interfere to prevent 
its own decisions from being made the machinery for effecting a fraud.” 


The principles upag, which judgments are set aside for fraud are 
tersely and forcibly stated by De Grey C. J. in Meadows v. Kingston (2 
Ambler 756) thus :—“Fraud is an extrinsic collateral act which vitiatesthe 
mst solemn to proceedings of Courts of justice.” In The Queen v. Saddhre Co. 
(10 H. É. C. 404 at p. 431) Willes J. says :—“ A judgment or decree ob- 
tained by fraud upon a Court þinds not such court nor any other, and itg 
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nullity upon this ground, though it has not been set aside and reversed, 
may be alleged ina collateral proceeding.” In the case of Bandon v. 
Becher (3 Ol. & F. 479) where sales of estates had fraudulently taken 
place under decrees of Court of Exchequer in Ireland obgained by collusion 
between the tenant for life, the mortgagor, the person in whose favour 
a charge had been created, andthe purchaser, and where the interest of 
the tenant in remainder had not been protected, the Court of Chancery in 
Ireland on the tenant in remainder coming into possession granted him 
relief on a bill filed to redeem. The House of Lords affirmed that decree, 
and held that though a Court of Chancery cannot review or correct a decree 
of the Court of Exchequer yet where such decree has been obtained 
collusively and fraudulently a party whose interests are affected by it 
may raise in the Court of aangery either as actor or defender a question 
as to its validity. | 


As regards Indian decisions in this connection a passage from the 
judgment of West J. in Gope Vasudev v. Markande (I. L. R. 3 Bom. 33), 
where a collusive mortgage had been supported by a collusive decree, 
may be quoted :—“If the ostensible sale or mortgage was really a mere 
colourable transaction, the vendee from the mortgagor may claim to 
have itdisregarded, even though the fraud has been carried a stage 
further, so as to give to the sham mortgage the corroboration of a 
decree, which is then allowed to lie by unexecuted for several years.” 
The case of Narayan v. Pandurang (I. L. R. 5 Bom. 686) may be referred 
to. In this case the frame of a suit brought by members of a joint Hindu 
family to recover from the defendant their shares in the land of which 
he got possession under a decree against the manager of thefamily, alleg- 
ed to have been obtained by collusion, was not objected to by the Court 
consisting of Westropp C.J.and West J. though they held that allega- 
tion of collusion failed altogther of proof. 

In Carew v. Johnstone ( 2 Sch. & Lef. 286) Lord Redesdale in the 
course of his judgment observed :—“ On the whole I think itis impossi- 
ble for me to hold the decree, which has been pronounced conclusive on 
‘the party. If I should be of opinion that Phe party has brought himself 
completely within the saving of the Act I cannot pay any attention to 
the decree, I must treat it asa nullity; but if I should think that he has 


_ not brought himself precisely within the savings the Act by the allega- 


_ tion in his bill, then I must decide on the ground of unconscientious ad- 
vantage being (by means of a Courteof justice) taken of the imbecility and 
the absénce of this man, by which gross jnjustice has been done, and in 
fact afraud practised on the Court. That would not be a ground for 
relieving against trifling errors Or little" inaccuracies byt it will bea 
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ground for relieving against palpable injustice, such as could not have 
existed, if any body had appeared for this man to state his rights, and 
the Court or the master had entered into considerations of the subject, 
and acted on the iastruments which were the foundations of the proceed- 
ings.” j 

It is observed in Nistarini v. Nundolal (I. L. R. 26 Cal. 891 at p. 911) 
that:—“ Many authorities from Meadows v. Kingston down to our own 
time have been cited during the argument, but not one of them throws 4 
doubt on the broad proposition that where a judgment had been obtained 
by the fraud of a party to a suit in a foreign country, he cannot prevent 
the question of fraud from being litigated in the Courts of this country 
where he seeks to enforce the judgment so obtained. Brett L. J. in that 
case says: ‘] cannot help thinking that the same doctrine which is now 
asserted with regard to a foreign judgment would be applicable to an 
action brought on a judgment obtained in an English Court other than 
the Court in which the action is brought. There may be a difference 
where it is sought to enforce by the process of a Court a judgment of that 
very Court because if that judgment has been obtained by improper 
means the objection does not arise in a new action brought on that 
judgment, but it arises with regard to the process of the Gourt to enforce 
a judgment of jts own. Ina case of that kind it was perhaps formerly 
necessary to proceed in a Court of equity in order to get rid of .the judg- 
ment, but I doubt whether it was necessary, because at least in my 
opinion, a Court of common law would have in the exercise of its own 
Jurisdiction set aside a judgment procured from it by deception.” 

« And again :—“ with one exception none of the authorities cited be- 
fore us in the least militate against our decision; they all seem to show 
that the fraud of a party to a suit is an extrinsic and collateral act which 
will vitiate the judgment. That exception is to be found in the doubts ex- 
pressed by James L. J. with the assent of Thesiger L. J. in Flower v. 
Lloyd.. Itseems to me that the fraud alleged was probably fraud on the 
part of certain servants of the party,and not fraud brought home to the 
party himself. Moreover it w&s as I understand fraud committed not 
before the Court itself at the trigl of the action but previously to the case 
being brought to a hearing before the Court.” 

In Vadala v. Lawei. R. 25 Q. B. D. 310) Lindley L. J. in the course 
of his judgment says: —‘“ But we now come to anothor and more difficult 
question, and that is, whether this defence can be gone into at all. There 
are two yules relating to these matters which havo to be borne in mind, 
and the joint operation of which gives rise to the difficulty. First of all 
there is the ruje which is perféctly well established and well known that 
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.'a party to an actgon canimpeach the judgment in it for fraud, whether it 

is the judgment of an English Court or of a foreign Court does not matter; 
using general language, that is a general proposition unconditional and 
undisputed. Another general proposition which, Speaking in equally 
genel language, is perfectly well settled, is that, when you bring an action 
on a foreign judgment you cannot go into the merits which have been tri- 
ed in the foreign Oourt. But you have to combine those two rules and 
epply them in the case where you cannot go into the alleged fraud with- 
out going into the merits.” 


In Girdlestone v. Brighton Aquarium Company (L. R. 3 Ex. D. 137) 
Brett L. J. says:—* The defect in the judgment which was obtained seems 
tome to have arisen from the over-caution of the defendant's solicitor. 
If he had asked the person Rolfe to bring the action, and if Rolfe had 1n- 
structed a solicitor to bring the action, and he had brought it, although 
he had bound himself, as it is said, in honor not to insist upon the 
payment of the penalty, in the absence of a finding of any fraud by the 
jury, I should have’ thought that judgment was valid, and that it could 
not have been set aside under a plea of covin and collusion, because the 
plea of covin and collusion is not proved in its legal effect, unless the jury 
find there was some thing wrong in the mind of the parties, who had 
agreed to the judgment. I should think the jury would have to find that 
there was some thing wrong in the minds of both the parties. The defend- 
ant’s solicitor asked Rolfe to allow him, the defendant’s solicitor, to bring 
an action against the defendants using Rolfe’s name, and the supposed 
plaintiff did not exercise any judgment upon the action. He exercised no 
control. He did not instruct any body, he did not become liable to any 
body for what was done; hedid not know of the course of the action, he 
did ‘not in fact, so far as I see, know whether the action was brought or not. 
The only thing that happened was that he was asked, whether he would 
lend the defendant’s solicitor his name in order that the defendant’s soli- 
citor might bring an action against the defendants. It shows to my 
mind that Rolfe never was a plaintiff, and that the only plaintiff in that 
suit was the defendant's company. ‘Therefore the defendant’s company 
were plaintiffs in that suit, and they werg also the defendants; therefore, 
the judgment recovered in form was no judgment—no judgment which 
can be said to have been recovered by a third p&fTty.” 

The rule that fraud is an extrinsic collateral act which vitiates the 
most solemn proceedings applies irrespective of whether the impeached 
judgment has been*pronounced by the inférior tribunal or by the*highest 
Court of Judicature i in the realm; in all cases alike it is competent for 
every Court, whether superior or inferior, to treat as a nullity any judg- 
° 781 


+ 
od 


242 THE BOMBAY LAW REPORTER. j (vot, vui. 


ment which can be clearly shown to have been obtained hy manifest fraud: | 
Shedden v. Patrick, 1 Mac. H. L, 0. 607. (Fabula non judicium hoo est, in 
ECEN. non, M foro res agitur.) 

The rule give& in Phipson’s book on Evidence is:—‘Proof of fraud, 
however, can in general be taken advantage of by a stranger to the judg- 
ment who is in no way privy to the fraud and not by a party, since if the 
latter were innocent he might have applied to vacate the judgment and if 
guilty he cannot escape the consequence of his own wrong. As regards 
this, Stanley J. in Nistarini Dasse v. Nundolal, 27 Cal. 891 atp. 910 observes 
as follows:—‘ This no doubt as a general proposition, is true. The judg- 
ment of a Oourt of competent jurisdiction is in general undoubtedly 
conclusive proof in subsequent proceedings between the same parties or 
their privies of the matter actually decided. Likewise foreign judg- 
ments in personam are, subject to certain grounds of impeachment, conclu- 
sive between parties and privies, yet it has been held that a foreign judg- 
meni, obtained by fraud of a party to the suit in the foreign Court cannot 
be enforced by him in an action brought in an English Court.” 

Andagain at p. 911—quoting the observations of Brett L. J.—pointed 
” out that the same rules which apply to foreign judgments apply to judg- 
ments obtained in English Courts. 

After discussing the whole of the English law on the subject Stanley 
J. observed as follows (pp. 918-919):—* If the plaintiiff’s case be true, I 
am of opinion that a decree so obtained cannot stand, and that this 
Court has jurisdiction if not to set it aside at least to treat it as a nullity 
and render its effect nugatory.” 

These cases show that parties toa judgment can avoid its effect by 
proving that it was obtained by fraud. 

In Barkat-un-nissa v. Fazal Hag (1. L.R. 26 All. 272 at p. 282) it is ob- 
served :—“ That an innocent party may establish that a decree obtained 
against him in another Court of concurrent jurisdiction was obtained by 
fraud and so should be treated as a nullity, appears to us to bê undoubted 
law.” And again (p. 283): “These authorities establish that a party to 
a decree which has been fravflulently obtained can set up fraud as an 
answer to the estoppel which the decree would otherwise create, but can 
the heirs of Jafer Alli, who was not merely particeps criminis but the 
prime mover in the frm which was in this case practised upon the 
Court, set up his fraud and claim to have the legal consequences of his 
acts treated as a nullity? There is dearth of authority upon this subject, 
but s. 44 of the Evidence Act would seem to furnish an afirmative answer. 
The rule that a privy in estate cannot doso is not of general application. 
There are cases which form arf exception to it, such as cases in which the 
act in which the parties concur is Against the principles of morality or 
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public policy. In such cases the Ooart sees the necessity of supporting 
the public interest, however blameable the parties themselves may be.” 
In the case of Ahmedbhoy v. Vullibhoy (I. L. R. 6 Bom. 703) the ques- 
tion as to the effect of a fraudulent decrees was consideged and dealt with by 
Latham J. He held in that case that where a decree has been obtained 
by fraud and collusion of both parties to a suit it is binding upon the 
parties and also upon their privies, but that persons represented by, 
but not claiming through, the parties in the suit may in any subsequent 
proceeding whether as plaintiffs or defendants treat the previous judg- 
ment sọ obtained by fraud and collusion as 4 mere nullity.” In the 
course of his judgment the learned Judge observed as follows :-—“As bet- 
ween the parties to such a judgment I apprehend that it is binding, and 
that, as Willes C. J. said in Prudham v. Phillips (2 Amb. 763); if both 
parties collude it was never known that one of them could vacate it. The 
same rule will, I think, though I can find no express authority on the 
point, apply as between tke privies except probably where the collusive 
fraud has been on a provision of the law enacted for the benefit of such 
- privies. For instance, I think, that the heir will be allowed to show 
that the decree was obtained by his ancestor collusively in fraud of the 
Mortmain Act; indeed the effect of the provision of law is that the heir 
as regards it ismadethe antagonistic of his ancestor, and cessante rati- 
one cessat ispa lex.” 

These cases show that a decree, order or judgment obtained by fraud 
practised upon the Court or upon any party thereto or by collusion or 
covin is ipso facto a nullity and has no effect asa decree, order or judg. 
ment of a Court anda decree, order or judgment so obtained cannot be 
pleaded as an estoppel by judgment. The next question that then arises 
is how, when and under what circumstances the validity of such a decree, 
order or judgment can be questioned. In the case of Eshan Ohwnder 
Safooi v. Nundwmont Dassee (I. L. R. 10 Cal. 337) it was held that where 
a person acting for a minor has fraudutently withdrawn the minor’s guit 
under s. 97 of Act VIII of 1859 without obtaining leave to bring a fresh 
suit and by such withdrawal an alsolute gtatutory prohibition is impos- 
edon the minor from bringing afresh suitit was open tothe minor to 
relieve himself from the consequences of the fraud in one of three ways: 

(1) By an application to the Court in thg suit in which the with- 

‘drawal took place. 

(2) by a regular suit to setaside the judgment founded upon the 
withdrawal; or : ° 

(3) by bringing a fresh suit for the same purpose and setting up 
the fraud as an answer to the statutory har (vide Venkatappa v. Subba, 
I. L. R. 29 Mad. 179.) Sa ° 
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The Court has the inherent power to vacate its judgment when it is 
brought to its noticethat the judgment was obtained by manifest fraud 
practiced upon the Oourt or a party: Parnnajape v. Kanade (t L. R. 
6 Bom. 148). 4 

In Karmali v. Rahimbhoy (1. L. R. 13 Bom. 187 at p. 146) Scott,J, ob- 
served :—“I am of opinion that the plaintiff would be entitled to impeach 
the decree and reopenthe accounts if he had proceeded in the proper 
manner by an application for review or by an original suit.” Followin 
this decision it was held in the case of Bansilal v. Ramjilal (I. L. R. 20 
All. 370) that if the former proceedings were brought about by fraud the 
remedy was to get the decree made in that suit set aside in the manner 
pointed out in that case. In none of these cases reference was made to 8. 44 
of the Indian Evidence Act—and the case of Karmali v. Rahimbhai is dis- 
tinguishable on the ground that the minor applying for setting aside the 
decree was himself the plaintiff and a compromise was effected by the 
guardian in consequence of the fraud practised upon her and there was 
no pending proceeding against the minor to which he could reply that the 
decree was obtained by fraud and could not be enforced by his adversary. 
It wasalso a decree in his favour and unless afresh suit on the same cause 
was brought for the relief to which the minor believed himself to be 
legally entitled and it was averred that there was no bar of res judicata to 
the fresh suit in consequence of the fraud, there was no occasion to de: 
cide the question of fraud under s. 44 of the Evidence Act. (Vide for ana- 
logy, Maharaja of Jeipore v. Gunuparam, I. L. R. 28 Mad, 42, P. o.) He 
could have also brought a fresh suit to set aside the fraudulent decree. 
The decree was nolessa nullity because the Court refused to set it aside on 
amere application. 

In the case of Ahmedbhoy v. Vallibhoy (I. L. R. 6 Bom. 703 at p. 
715) Latham J. observed :—“ very different in the wideness of its term 
is the a. 44 of the Evidence Act..... This section clearly covets tha 
present case; the difficulty is to say what it does not cover. I language 
is wide enough to allow a party to the suitin which the judgment was 
obtained to aver that it was qptained by the fraud of his antagonist 
though the judgment stands unreversed.” 

In Mancharam v. Kalidas (I. L. R. 19 Bom. 821 at page 826) it was 
observed :—* section lagig no doubt not exhaustive of the effects of the 
principle of res judicata, but under s. 44 of the Evidence Act, as stated by 
Latham J., a party toa proceeding is never disabled from showing that a 
judgment or order has been obtained by the adverse party by fraud: 
AhmedbRoy v. Vallibhoy. To thd same effect is the qualification noticed 
by West J. in Shaikh Budan vs Ramchandra” - 

Pe (To be continued. | 
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RECENT ENGLISH CASES. 


CRIMINAL Law—Atiempt to discharge loaded Arms—Evidence for the 
Jury—Offences against the Person Act, 1861 (24 & 25 Véct.c. 100), 8. 18. The 
prisdher was indicted under s. 18 of the Offences against the Person Act, 
1861, with atfempting to discharge a loaded revolver at the prosecutor 
with intent todo him grievous bodily harm. Evidence was given at the 

etrial that during an interview between the prisoner and the prosecutor 

the prisoner drew a loaded revolver from his coat pocket. The prosecutor 
immediately seized the prisoner and prevented him from raising his arm ; 
& struggle ensued, in the course of which the prisoner nearly succeeded 
in getting his arm free, but after a few minutes the prosecutor wrested 
the revolver from him and -he was taken into custody. During the strug- 
gle the prisoner several times said tothe prosecutor, “You’ve got to 
die”:—Held, that there was evidenceupon which the prisoner could 
properly be convicted of an attempt to dischage the revolver within the 
meaning of 3.18. The King v. Linneker (1906) 2 K. B. 99. 


Mine—Sulsidence—Measure of Damages—Risk of future subsidence , 
— Remoteness. In assessing the damages recoverable by a surface owner 
for subsidence owing to the working of minerals under and adjoining 
his property, the Qourt will take into account the depreciation in the 
- market value of the property attributable to the risk of future subsidence. 
Tunnicliffe .and Hampson, Limited v. West Leigh Colliery Company, 
Limited (1902, 2 Ch 22). ) 





REVIEWS, 
Bargains with Money-lenders. By Huan H. L. BELLOT, M. A., B. C. L., 

‘of the Inner Temple, Barrister-at-Law. LONDON: Stevens and Haynes, 

Bell Yard, Temple Bar. Second Edition. 1906. Roy. 8 vo. Pages xxi 

and 566. Price 21 s. 

A MORE than ordinary interest attaches to Mr. Bellot’s admirable 
volume on the Legal Principles and Practice of Bargains with Money- 
lenders. It is an attempt, and on the whole a successful attempt, to 
state the-law upon the subject as obtaining ho United Kingdom of 
Great Britain and Ireland, British India andthe Colonies. The first . 
portion of this volume is assigned to the English law upon the subject, It 
treats of the origia and history of usury in its chapter one, whichis follow- 
ed by an examination of the Usury Laws i in England. Chapter 3 deals 
with the pfinciples of usury; which léads to the discussion of the equit- 
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able doctrine giving relief in casef of unconscionable bargains. This 
completes the preliminary discourse, as it were, upon the law of usury, 
which, apart from its value as a piece of historical jurisprudence, is a 
concise compendium of the law of interest teeming with useful sugges- 
tions, and showing imperfections in the present state of the law in® Eng- 
land. The Indian Sowcar, who finds his counterpart in the gombeen 
man in Ireland, seems to have fared very badly at the author’s hands. He 
says: “The money-lenders of the class under consideration are sociale 
parasites, living upon the necessities of the impecunious and unfortunate 
members of society. They serve no useful purpose whatever. They are 
a social pest and curse.” The learned author defines usury, in the 
modern sense, as “the exploitation of the necessitous, resulting in a 
harsh and unconscionable bargain.” This conception has found expres- 
sion in many continental codes of law. And in support of this statement, 
the provisions of the law obtaining in all the civilized states in Hurope, 
America, and Asia are passed in review (pp. 86-106), The reader’s attention 
is:'then directed to the Money-lender’s Act, 1906, which is accompanied 
by a full commentary upon its provisions, and regulations, statutory rules 


and orders. The next succeeding chapter is occupied with the digest of 


cases, which are arranged into three groups: (1) digest of English, Scotch, 
and Irish cases prior to the operation of the Money-lenders Act, 1900; 

(2) digest of English cases in which the equitable doctrine relating to 
unconscionable bargains has been applied at common law; and (3) Digest 
of English, Scotch, and Irish Cases since the Money-lenders Act, 1900, 
came into operation, This concludes chapter sixth. 


The succeeding portion of this work has special attraction to the 
legal profession i in India. It deals with the law of usury in British India. 
This, is, we believe, the first time that India is assigned a portion by it~ 
self in an English text-book on law. The learned author has devoted 150 
pages of his work to this subject and has divided it into fivg chapters 
(Chaps. VII—XI). “There is probably no country in the world,” the 
author reminds us, “where the evils of usury have attained greater 
dimensions than in British Indfa.” Among the followers of Mahomed 
usury, i. e., the taking of any interest whatever for the loan of money, 
is absolutely prohibited. Under the Code of Manu in India interest was 
regarded as of doubtful @mmrality. So far as the British subjects in India 
were concerned, in accordance with the law in England by which inter- 
est was limited to 6 per cent, no one was allowed to make more than 12 
per cent per annum on loans of money. The historyeof usury in India 
appears ‘to have taken the same course of development as elsewhere. 
There is some,evidence that tHe provisions of Mahomedan lawforbidding 
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the taking of agy interest whatever for the loan or forbearance of 
money or things were observed during the Mogul ascendancy. In Hindu 
law, we have evidence of more regular development. At first all usury 
is immoral. Then is allowed to the inferior classes, 4nd the rate of in- 
teres? is regularised. Next the rate is allowed to be increased in, pro- 
portion to the risk, and the risk is estimated by the status of the borrower. 
The next step in the evolution of the law of usury in India was a series 
ef Acts of the legislature beginning with Regulation XV of 1793. The 
whole of this series, as well as the judicial pronouncements inaugerated 
by those Acts, are then examined with a thoroughness and familiarity 
which would do credit to one who has studied our laws, and has lived here, 
for a considerable period of time. The Chapter is full of valuable criti- 
cism and deserves close study. The remaining chapters contain digest of 
cases decided by the High Courts of Madras, Allahabad, Bombay and Calcutta. 
The remainder of this work is occupied with the law relating to 
usury in South Africa with-digest of cases; the law relating to usury in 
Ceylon with digest of cases; and digest of Canadian and New Zeland 
cases. The last Chapter handles the subject of conflict of laws. It deals . 
_ with the validity of foreign contracts and foreign judgments, which is 
_investéd-with importance in view of the magnitude of our world-wide 
transactions. 
_ We have nothing but unqualified praise for this excellent volume. 
It is a master-piece on the law of interest. ‘The chief value of the work 
in this country consists in the large attention which it devotes to the 
Indian law and Indian cases. And we feel-confident that the profession 
= here will not be slow to appreciate the merits of this work. 


Judicial Interpretation of Indian Statutes. By KALINDI PRASAD, B. A., 
Vakil, High Court of Judicature U. P., Allahabad. ALLAHABAD: The 
Union Press, 1905. Roy. 8 vo. Pages lvi, 420 and xxiv. Price Rs. 6. 
THE learned compiler seems to have taken the idea of this book 

from Stroud’s Judicial Dictionary. It would, therefore, have been more 

appropriate if he had called his productio®, “Indian Judicial Dictionary.” 

It is a glossary of words and phrases used in the Codes, Acts and Regu- 

lations in force in British India, and of technical legal terms which 
have received interpretation at the hands g#their Lordships of the 

Privy Council and the Hon’ble Judges of the several Indian High Courts 

-and the Punjab Ohief Court. Over and above these, some references are 

made to English seatutes and English decisions. ‘The book is the result 

of labouriovs and patient work and it goes without saying that it will 


be a valuable book of reference. : 
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The Dekkhan Agriculturist? Relæf Act. By PADMANABH BHASKAR 
SHINGNE, B. A. LL. B. Vakil, Bombay High Court, and SADASHIV 
KRISHNA PHADKE, District Court. PanveL: Vijaya Printing Press, 
1906. Demi 8ev0. Pages xxi, 180, 130 and xiv. Price Rs. 4-8. 

Tar Dekkhan Agriculturists’ Relief Act was at first extended omly to 
four Districts of the Bombay Presidency, viz. Poona, Satara, Sholapur and 
Ahmednagar. Even then ss. I, 11, 56,60 and 62 were made applicable 
to the whole of British India, In 1903, a portion of the Act was applied 
to the Province of Sindh; and two years later, some sections of the Act 
came to be extended to the whole of the Bombay Presidency, with the 
exception of Aden and the City of Bombay. It is perhaps this last exten- 
sion of the Act that has induced the authors to turn their attention to this 
important piece of legislation. The Act affects in a great measure the 
bulk of the population in this Presidency, the agriculturists and their 
much maligned companions, the Sowcars. A book containing a detailed 
commentary upon the Act, and a conspectus of all available information 
upon the same is certainly welcome. The work under review isdivided into 
two parts. Part Iis devotedto the provisions of the Act with commenta- 


*ries. Wherever any provision of the Act has undergone any change or, 


changes by subsequent legislation, such change or changes are indicated | 
under a distinct heading of “old law.” The commentary is prepared from — 
decided cases upon the sections of the Act and upon similar provisions in 
other Acts of the legislature. It is refreshed at places by criticisms upon 
the provisions of the Act, and by analysis of the scheme of the Act. The 
Commentary upon the term ‘agriculturist’ (pp. 16-22) is sufficiently full ; 
but the authors would have done well to consider the bearing of s. 266 (c) of 
the Civil Procedurt Code upon the term. That this a fruitful source of 
dispute is illustrated by the case of Manecklal v. Manilal (7 Bom. L. R. 655). 
The question whether oral evidence to prove that the transaction which is 
expressed in writing as a deed of sale,was intended in reality to be mortgage 
is discussed ( pp. 4243) at length; but it requires reference td Hanmant 
y.Govind (8 Bom. L. R.283) and Keshavrao v. Raya (ib. 257). And we 
imagine the latest refinementéintroduced by Abaji v. Lawman (ib. 553 ) 
was too late for insertion in this,volume. Two tables figure prominently 
in this book. The one classifies the Notifications under which the provisions 
of the Act came to be eggnded to different places in our Presidency ; and 
the other tabulates Notifications that have been issued under this Act. The 


° important Notifications and Rules framed under the Act are set out in | 


Part II. The last part contains the legislative literature (if we may use 
the expression) upon the Act. The book, taken as a whole, is a careful 
piece of honest work and ought to prove PESON DIE to those who have to 


deal with the gAct. . , 
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THE LATE Mr. JUSTICE TYABJI. 





hie news of the death of Mr. Justice Budruddin Tyabji, which occur- 
ed in London on the 19th August 1906 and which was immediately 
cabled here, came almost with the suddenness of a bolt from the blue. 
Mr. Tyabji was reported to be in excellent health and spirits for some 
time past. The incident becomes the more regrettable when it is re- 
membered that he was on the eve of departure from London for this 
country to take his seat for the second time as the Acting Chief Justice of 
the Bombay High Court. 

The late Mr. Tyabji belonged to a respectable Sulaimani Bohra fami- 
ly that first settled in Cambay nearly three centuries ago. He was born 
onthe 8th October 1844 and was the fifth son of Tyab Ali Bhaimia, the 
founder of the family. 

Tyab Ali Bhaimia was a man of extraordinary character and ability. 
It was he who was the first of the family to come to Bombay. From 
his earliest childhood he hada remarkable career. @fe paid his school 
fees out of his own earnings, and his brilliance as a student brought him 
a number of prizes. Later in life he rose to be not only the world- 
ly but also the religious head of his community in Bombay and by 
his personal zeal and influence converted a number of people to his 
own faith. Though a Mulla, he was a man of exceptional breadth 
of view. Ata time when teaching English was teaching christian- 
ity, and eating with knives and forks,wearing English clothes, and dining 
at table were all considered against the tenets of Islam, Tyab Ali sent all 
his six sons to England, three of whom were s for education and three 
others to be in charge of a firm in Paris, which was carrying on a very 
large and successful trade. l 

Of Tyab Ali’g sons sent to England for education Mr. Cumruddin c&me 
out to India as a Solicitor and founded the attorneys’ firm now known as 
Messrs. Tyabji and Oo. He was the first Indian to go to England for being 

, educated there. He was the first Solicitor who was neither a Christian 
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nor a Jew and at the time of admitting him on the rolls of Solicitors, 
on the 25th November 1858, Lord Campbell, then Lord® Chief Justice of 
England, and Wightman and Erle JJ. established a precedent by allowing 
Mr.Cumruddin to take oath in his own fashion. The public of Bombay have 
not forgotten Mr. Cumruddin’s great success in his profession, and hjs use- 
ful work in public life,in which he and his younger brother Mr. Budrud- 
din used to work hand in hand for many years. Mr. Cumruddin died in 1889, 
The next son of Tyab Ali to be sent to England for education was Mr., 
Budruddin Tyabji, the subject of the present sketch. Young Mr. Tyabji 
goon outstripped the then available sources of education in Bombay. His 
father, who took a great pride in his brilliant school career, decided to 
send him to England to become a barrister. Mr. Budruddin left for London 
in April 1860. His father did not intend him to join the profession he had 
chosen before having a sound foundation of a general and liberal edu- 
cation as it is understoodin England. Accordingly Mr. Budruddin was 
first put into a private college and was to have taken an Arts degree at 
the London University. He passed the Matriculation examination, but 
just on the eve of the next examination his health broke down, and his 
+ eyes became so weak that under the peremptory orders of his medical ad- 
viser he had to return to India and to give himself complete rest fora 
year. When he returned to England, he joined the Middle Temple and was 
called to the Bar in 1867. He was the first native of India to attain that po- 
sition—though the late Mr. W. 0. Bonnerji followed him within a year. On 
his arrival here he was enrolled as an advocate of the Bombay High Court., 

Mr. Budruddin Tyabji had not to wait long, in fact he had not to 
wait at all, for practice to come to him. His first'year’s income was Ra. 
6,000; and this gagw to Rs. 124,000 a year towards the close of his career 
as counsel. Mr. Tyabji soon rose to the top of the profession and he was 
much sought after in all cases of importance. He had also a large and 
lucrative practice in the Moffusil, especially in Kathiawar. His career 
atthe bar was uniformly successful. è 

The last cause celebre in which he appeared before being elevated to 
the Bench was a criminal case ggainst a member of the Sachin reigning 
family. It was owing mainly to his able and consummate advocacy that 
the case ended in favour of the a¢cused. The earnest persuasiveness with 
which Mr. Tyabji advanged the cause of his client dwells vividly in the 
minds of those who had Se svilege of hearing him on the occasion. 

In June 1895 Mr. Tyabji was raised to the High Oourt Bench. He was 
thefirst Indian barrister who was seleéted for the high honor in this part 
of India. The place which he was appointed to fill was in fo sense reserved 
for a native of India, and his nomination came about by virtue of his 
merits and standing at the bar. The qualities of mind which had secured 
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to Mr. Tyabji a distinguished positiop at the bar were helpful in making 

him a successful fudge on the Bench. 

“The same mental gift of a strong common sense,” remarked a lead- 
ing Anglo-Indian paper, “the possession of which had distinguished him 
as angble and learned advocate and a leading and influential public man, 
also distinguished him par eacellence as a Judge. His knowledge of the 
principles of English Jurisprudence is both vast and profound as is tra- 
ceable in the many learned judgments he has delivered from the Bench. 
‘No other Judge can show more kindness and courtesy to the advocate 
appearing before him than does Mr. Justice Budruddin whose judicial 
courtesy has by this time become proverbial among the members of the 
Bar. At the same time he is regarded a “ strong” Judge—which word it 
should be observed in legal phraseology stands for the antithesis of 
‘irresolute” and “wavering.” And probably no higher compliment 
ean be paid to a Judge, by the profession than that he is ‘strong’,—for 
there is nothing more unpleasant than a Judge who either does not 
know his own mind or knowing it, makes announcement of it in a halt- 
ing manner. The whole character of Mr. Justice Budruddin Tyabji as & 
judge cannot be better summed up than in the phrase, Suaviter in modo 
fortiter vn re.” 

Mr. Budruddin Tyabji was naturally very quick and impatient of 
temper, and he was often very severe—-perhaps too severe on the adyo- 
cates that appeared before him, if he suspected that the counsel was un- 
prepared or that he was wasting the time of the Court either by repeti- 
tion or irrelevant arguments or statements. Those of the practitioners, 
however, who had the privilege of knowing the real motives that actuated 
him and who knew of his unceasing attempt to coyarol the natural 
severity of his temper and of his compunction when he had 
against his own wishes and desires caused pain or dissatisfaction, were 
willing to look upon this failing with leniency. At the same time it was 
recognised hat his sense of justice and absolutely unbiassed mind added 
to his vast experience made it quite safe for any junior to be pitted in 
his Court against the leaders of the Bar. a 

Mr. Budruddin inherited from his father his boldness and courage. 
To these he added his independence as a’ Judge. In the course of a con- 
versation with the present writer he once remarked that when a case 
came up before him for adjudication which olved points of law, he 
first thought out his conclusions on general principles of law unfettered 
by cases this way or that way. Anfi then with a view to ensure che cer. 
rectness or otherwise of his own conclusions he would look into all cases 
for and against. Some of his distinguishipg traits as a Judge were the 
rapidity with which he roasoned out his judgments and thedlucidity with 
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which he analysed evidence of a most complicated nature and the direct- 
ness with which he came to his conclusions both upon facts and law as 
they arose in cases before him. 

On one occasion in a case relating toa Mahomedan Wakf, the Advo- 
cate General ( Mr. Itang ) appeared before him and happened ‘to remark 
that there was not likely to be any Mahomedan authority on the pint. 
Mr. Budruddin from the Bench remarked: “Mr. Advocate-General to say 
that such a point as this is not covered by the reported decisions of 
Mahomedan law is an insult to the dignity and the Majesty of Maho- 
medan law.” The Advocate-General replied with an apology that he did 
not mean that there were not authorities on the point but that they were 
dificult of access for him. 

On another occasion when he was referred to the evidence of some 
European witness and the evidence of some respectable Indian merchants 
was referred to in a derogatory style he came down on the counsel and said: 
“It is an insult to this Court to say that the natives of this country no matter 


what their position, character and education may be, are always less truth» - 


ful than Europeans. In my opinion Mr. — the difference between European 
witnesses and Indian witnesses is this: that the one class will state the 


“truth up to the point where their interest does not suffer, whereas the 


other class will often tell lies needlessly and deny facts which for the 
purpose of saving their interest they need not. The untruthfulness of 
the former class therefore, which tells the story plausibly as near the 
truth as possible is much more difficult of detection than the latter class. 
But to say that European witnesses do not toll lies is tosay what daily 
experience in Courts does not warrant.” 

Mr. Budruddin paid considerable attention to physical culture. He 
had always been a Mod pedestrian, having made walking tours in his early 
days all through Wales, the Lake District of England and Switzerland. 
He also used to ride a good deal though he never became an expert in 
horsemanship as he may be considered to have been in mountain climb- 
ing. 

A noticeable habit of his was his daily walk from the Oourt house to 
the end of the Queen’s-road, whfh nothing prevented him from taking 
during the last nine years. > 

The career of Mr. Budruddin Tyabji whether on the Bench or at the 
Bar was eminently succéMlyl. He was a reliable counsellor in cases of 
doubt and difficulty. His was the ripe wisdom and sterling independence 


"and he will for long furnish a model to jmitate for generations to, come. 


"It is painful to remark that,it has pleased Providance to take him 
away at atime when his services would have been of inestimable value 
to hig country. His death, to say the least of it, is indeed a national losg. 
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A NEGLECTED JUDGMENT . 


HE Hon’ble Mr. Justice Budruddin Tyabji has gone, and we are left 

to mourn a still further addition to the swelling list of the “illustrious 
dead.” His words of wisdom, so often and so eloquently uttered, will be 
heard no more, but all the same they will remain a standing monument 
tq his learning, and devotion to duty. 

Mr. Justice Tyabji was a great man, and the most noble trait of his 
character (and unfortunately the least met with ) was that he always prac- 
tised as he preached, and he preached as he conscientiously ‘thought. In 
his inaugural speech, as the President of the Mahomedan Educational 
Oonference held in Bombay, he said, with becoming pride, that he consi- 
dered the honour of being elected a President of the Indian National 
Congress as the highest ever done to him, and this in a gathering of the 
elite of his co-religionists, big and small, and in the presence of the. 
Governor of Bombay, a direct representative of the Crown which had ele. 
vated him to the Bench. 

Mr. Justice Tyabji was a good Judge, able and learned, patient and 
courteous; and above all “he had an amount of firmness, strength, sense 
of justice and fairness, which is rare even on the Bench.” One instance 
will suffice to illustrate this:— | 

We are all familiar with the advent of plague in Poona, and the 
troubles that followed in its train. The then Government of Bombay was 
panic-striken, and smelling sedition everywhere, it rushed headlong to 
suppress and punish it. Statutes practically dead were raked up and 
reanimated, and living statutes were endowed with a migghievous vitality. 
The atmosphere was anything but calm, and the “unlimited resources” 
of Government were tapped all round. As a result, the Hon’ble Mr. Bal 
Gangadhar Tilak, Editor “ Kesari,” was hauled up for sedition, and as was 
natural, he *vas committed to take his trial at the Oriminal Sessions of 
the Bombay High Court. Mr. Tilak’s application for bail was very stre- 
nuously opposed by the Orown, and Mr. Jugtice Tyabji after a calm and 
dispassionate hearing delivered a considered judgment in the matter, and 
enlarged Mr. Tilak on bail, although the “feeling against him in official 
circles ran very high. 

I have called this a neglected judgment bocas l don’t find it report- 
ed any where, although it lays down the true principles to be followed in 
such cases, and is pre-eminently fit tò find a place in any of the oe 
and serve as an excellent guide. : 

His Lordship, in delivering judgmont, said that although the discus- 
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sion of the application had alen some considerable time, it appeared to 
him that he could dispose of it very shortly on grounds which were per- 
fectly well recognised. He thought all legislation in regard to the release 
of accused parties on bail was based upon the anxiety of the legislature 
to secure the attetdance of the accused at the time the trial came on. The 
leading principle of jurisprudence was that a man was not to be presumed 
to be guilty until he had had a fair trial and was found to be guilty. But 
at the same time another leading principle that the judges had to bear 
in mind was that there ought not to be any miscarriage of justice by th® 
accused absconding or not appearing when the case was called on for 
hearing. The question he had to consider was whether he had any ground 
to believe that Mr. Tilak would not be forthcoming at the next Criminal 
Sessions when the case would be called on and whether there was any 
danger of his avoiding the trial, for, if such was the case, then it 
was his duty to prevent such danger by keeping him in jail in order that 
the ends of Justice might not be defeated. On the other hand, if it was 
absolutely or morally certain that the accused would be forthcoming at 
the trial, it would be contrary to the principles of justice to keep him in 
jail till the trial came off. In order to ascertain whether he would be 
forthcoming or not, it was material, as it was pertinently pointed out by 
the learned Advocate-General, to consider the three leading questions.— 

First, as to the gravity of the offence with which the accused was 
charged. 

Secondly, as to the nature of the sentenco with which he might be 
punished, and, 

Thirdly, as to the evidence which was before the Oourt to see 
whether it was T an overwhelming character as that the accused 
must necessarily 0s convicted and that in order to avoid the punishment 
he might not be forthcoming. 

In this particular case, no doubt the charge was serious, the highest 
penalty that could be awarded by law being transportation fgr life, but 
at the same time there was the alternative penalty of a similar descrip- 
tion reduced to a very small term of imprisonment though still a very 
considerable penalty. Then secondly, as tothe charge, it was no doubt 
of a very serious character beimg no less than that of disaffection and 
incitement against Government. Though the charge was of a serious 
character, yet it was nme which could by any means be put on a level 
with the charge of murder or repe, which might carry any amount of 
moral turpitude. As regards the evidence in this particular case, there 
was no doubt, asthe AdvocateGeneral very rightly remarked, that a 
great deal would turn upon the articles in question. The question for 
considerationsfor the judge and jury would be whether these articles 
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would bear the interpretation which was sought to be put upon them 
by the Advocat&General on behalf of the Orown, or whether 
they were capable of an innocent explanation such as that which 
has been suggested on behalf of the accused by Mr. Davar. His 
Lordship felt that at that stage of the case it would be not only 
- inconvenient but extremely improper for him to express anything 
like a positive opinion one way or another—extremely inconvenient, be- 
cause when the accused is placed on trial, it would not only materially 
affect his defence, but embarrass both the judge and the jury who tried 
the accused, and his Lordship would not therefore attempt to enter into 
the merits of the case beyond what appeared to be absolutely neces- 
sary for him to consider in order to arrive at & conclusion as to whether 
or not there was some chance of the accused succeeding in establishing 
that the true construction of the articles was such as had been suggested 
on his behalf. He would refer to the merits of the case, without in the 
slightest degree attempting to lay down that this or that was the 
correct view of the articles, simply with a view to see whether 
or not they were capable of the construction sought to be placed on 
them by one side or another. There were two articles the first 
consisting of a discussion as to the merits of Shivajee in regard 
to the murder or assassination of Afzul Khan. The learned Advocate- 
General had said that the article was really a covert incitement to mur- 
der, whereas Mr. Davar suggested that there was nothing in the article 
except that it contained discussion of a quasi-moral character as to the 
exact position of a man who committed a political murder of the sort in. 
dicated in that article. It would not be right to say anything more than 
this since it was a matter purely for the jury and his ship did not at 
that stage desire to say that the phraseology of the articles was such as 
would necessarily lead to the conviction of the accused. Then as regards 
the other article which consisted of certain Slokas supposed to have been 
uttered by Shivajee and addressed to his people, the explanation sought to 
be given was that it had nothing to do with the British Government of the 
present day. His Lordship was very relucant to express any opinion in 
the matter which was to be tried before a jury, but as it was necessary to 
say something upon it, he did not quite easily see that it could be shewn 
that it did not refer to the British Government. The remarks appearing 
in the article about the administration of juflice, enlargement of the 
spleen, outrages on Railways and drain of the wealth and such other things 
and especially the word Gora (white’man) which was in common parlanee 
used for Europeans, appeared to his Lordthip to show that Shivdjee was 
supposed toraddress not to the people of bygone generations, who had ex- 
isted before ‘him and the Mahomedan rulers, but that he ( Shivajee ) was 
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addressing the people of the present generation, Butgstill there remain- 
ed the question whether the words and the expressions were of that charac- 
ter which must necessarily bring about the conviction of the accused. 
Again his LordsRip was unwilling to express an opinion of that sort, but 
he might observe that it was capablo of being argued that all that merely 
referred to general complaints in regard to miscarriage of justice which 
might or might not have taken place. Whether there was any: justifica- 
tion of the charge his Lordship did not know; but nevertheless it wis 
a question which seemed to him to be pre-eminently one for the 
determination of the judge who would preside at the Sessions, and 
the jury who would have all these articles explained to them by the 
judge and who would have to bring to bear upon them their own views» 
their own knowledge of the world and also that evidence which would be 
adduced on behalf of the accused. The conclusion therefore his Lordship 
had arrived at was that the articles in question, to which he so unwilling- 
ly and reluctantly referred, and about which he desired to say clearly 
once more that he gave no positive opinion one way or the other, were 
not necessarily of such a character as tu lead one to the irresistible con- 
clusion that the man responsible for such articles must be convicted upon 
them. That being so, and applying the three tests so lucidly laid down 
in the cases which had been cited, his Lordship found that though the 
the charge was a serious one, it was nevertheless one which might be 
visited with a very much smaller punishment than transportation for 
life. The first article as remarked above by his Lordship was one 
which might or might not .be capable of an explanation and which 
would be for ghe jury to consider, and as regarded the other, 
which evidently referred to the Government of the present day, it might 
or might not be capable of an explanation such as had been shadowed 
forth by the defence. That being so, his Lordship would be departing 
from a well-established principle upon which the Courts acted, if he order- 
ed to keep the accused in jail until his trial which was to take place a 
month hence, and to handicap him from giving instructions to hie solici- 
tors, even if those instructions were not given within the hearing of the 
jailor. In a matter of that sort, the Court had to balance the consideration 
as to whether the ends of justice would be defeated if bail was granted. 
His Lordship did not thfhiwo because he could not believe that a gentleman 
in Mr. Tilak’s position would not be forthcoming at the trial. On the 
other hand, he could quite see that the ends of justice might be defeated 
if he refused to grant bail, for it was just possible *that if he was im- 
prisoned-for a month, it might ultimately be found that he was 
not guilty. dis Lordship thought that he should best exercise his judg- 
ment if he admitted the accused to bail, and with that view he asked 
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the learned Adyocate-General ifbè had anything to say in regard 
to the amount of the bail. He considered that the bail ought to be sub- 
stantial but not prohibitive. If he-suggested Rs. 50,000 he thought that 
it ought to be a sufficient amount to secure Mr. Tilak’s presence at the 
‘trial. (From Mr. §. 5. Setlur’s “Tilak trial”). 

Add to-this the observation of the Lord Chief Justice of England in 

R. v. Charles Rose (2 C. W. N. cxxyv) that “bail was not intended to be 

“punitive, but only to secure the attendance of the prisoner at the trial,” 
and his recommendation ‘that “ bail should always be given except in 
cases where there is a probability of the prisoner’s escaping” (10 0. W. N. 
ccxxx) and we get all the principles which should guide our Magistrates 
and Judges in such matters. 

In Johur Mull and others (10 C. W. N. 1093) Mitra and Ormond JJ. 
admitted an accused person to bail even in a murder case. In this case 
an argument was advanced on behalf of the Orown that if bail were 
allowed the accused persons might tamper with witnesses which Mitra 
J. promptly disallowed remarking :—‘“That is a reason which we ought 
not to accept.” 

A faithful sketch of the life and teachings of Mr. Budruddin Tyabji. 
will appear in its proper place. My only purpose now is to try and give 
greater publicity tothis-excellent judgment that it might be made free 
use of. 

I beg to conclude this short note in the words of Mr. Justice Parsons 
in Imp. v. Sadashiv Narayan Joshi, I. L.R. 22 Bom. 549 at p. 550: “We 
may express a hope that magistrates will be always lenient to accused 


persons, at any rate until they are convicted.” 
P a V.N. P. 


RES JUDICATA. 


By JANARDAN DAMODAR DIKSHIT 
SUBORDINATA J UDGH. 


GENERAL PRINCIPLES. 
Fraud, collusion and covin. 


P 
[Continued from p. 244.] 

HE Allahabad High Court noticed the defect of its decision in the: 
T case of Banbilal v. Ramjilal and stated in Bansilal v. sy (I. È. R. 
24 All. 242 at p. 245):—“ In that case the provisions of s. 44 of the Indian 
f Evidence Act were not brought to the notice oft c learned Judges who 
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decided it, as we have learnt on enquiry from one of fhem. We do not 
find in the report of it any reference to this section.” 

In Srivangammal v. Sandammal (I. L. R. 23 Mad. 215 at p. 218 ) 
the Madras High Gourt observed :— We have no doubt that the defend- 
ants are entitled to set up this defence under s. 44 of the Evidence Act. 
If authority were wanted for this decision the two cases (Rajib Panda 
v. Lakhan and Nistarimi Dasee v. Nandolal) are in point; but apart 
from authority it is clear that by the words of the Act as by the Englislf 
Law a person notan actual party to a fraud may set up fraud as an 
answer to a decree either of an English or any foreign Court. See Oole v. 
Langford (2 Q. B. D. 36).” To the same effect are the observations of 
the Allahabad High Oourt in Burket-un-nissa v. Fazal Hag (1. L. R. 26 
All. 273 at p. 283 ). 

The following is the train of reasoning adopted in the case of Rajib 
Panda v. Lakhan (I.L. R. 27 Cal. page 11 at p. 14) and Maclean C. J. 
said :— That “there is but little authority upon the point in the reported 
decisions of the Courts of this country, whilst to my mind, the decisions 
in the Courts of England are of no assistance to us, for we have to consi- 
der, not what the law in England is (and upon this it may be taken that 
a decree is binding upon the parties so long as it stands unreversed; see 
Huffer v. Allen) but what the law is in India having regard to the provi- 
sions of the Section in question (44)” and again (p. 15). ‘The language of 
this section is vory wide, and reading that language literally, in its ordi- 
nary acceptation, and according to its ordinary and natural meaning it 
certainly covers the present case. I take it we are bound to construe the 
section according tothe plain meaning of the language used, unless we 
can find either Ne section itself or in any other part of the statute, 
any thing that will either modify or qualify or alter thestatutory langu- 
ageeven if the result of such construction lead toanomaliesor be produo- 
tive even of absurdity ...... In the present case we find the decree 
relevant under s. 40 proved by the plaintiff, the party adverse to the defend - 
ant in the suit; how are we to get out of the words of the section and 
say that the latter may not Show that this decree was obtained by 
fraud? It is perhaps strange sto those conversant with the English 
practice to hold that a defendant to a suitcan, in that suit show 
that the previous ju@gment obtained against him by the same 
plaintiff in a previous suit, was obtained by fraud, without initiating 
independant proceedings to have that,judgment set aside. As against 
thdt, however, it must be borge in mind that in this country a looser 
practice “would appear to prevail, for apparently a defendant, may chal- 
lenge, say, 3 registered mortgdge deed which is being sued upon, with- 
out bringing,a anit to set it aside.” Theso remarks were subjecteq to the « 
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following qualification in a subsequent case “Jn this connection 
I desire to say, to prevent future misapprehension, that some observa- 
tions of mine in the case of Rajib Panda v. Lakhan,—I am alluding to 

what I said at the top of page 16 as to the English practice—may be 

Pi as going too far, bearing in mind the Englishecases, to which I 

have already referred. The observations were unnecessary for the de- 
cision of that particular case.” Nistarint v. Nundo Lal, (30 Cal. at p, 383.). 
[The English cases referred are Bandon v. Becher and Queen v. Suddlers 
Co., already discussed above |. And again (p. 16). “As regards authority 

upon the point, the case of Ahmedbhoy v. Vallibhoy was relied upon by the 

respondents, but upon closer examination that case appears to me to be 

an authority the other way. In that case the first and second defendants 

set up that the previous decree had been obtained by fraud; the prelimi- 

nary issue was— “ Whether the said decree isnot for the purposes of 

this suit a binding and validdecree and whether the said decree is not 

in this suit binding upon the defendants and such of them, and whether 

the defendants or any or either of them can in this suit in any way object 

or dispute the said decree.” The matter was dealt with as upon demurrer. 

The question to which the learned Judge applied his mind will be found 

at page 709 of the report, where he says:—“ and the question shortly is 

whether, admitting the allegation of fraud and collusion made by the 

first and second defendants they are entitled to set up such fraud and 

collusion in their defence in this suit, while the decree in suit No. 401 of 
1866 stand unreversed.” That issue the learned Judge found in favour of 
} the first and second defendants; and said after a careful review of the 

law in England on the subject, that s. 44 of the Evidence Act clearly cover- 

ed the case. 

As regards the case of Bansilal v. Ramaji Lal (1. FR. 20 All. 370), 
the learned Chief Justice said that it cannot be regarded as an autho- 
rity in respondent’s favour for, s. 44 was not even mentioned. In the 
same case Banerjee J. observed (p. 20) :—“ examining then the lan- 
guage of s. 44 which runs in these words .... I find that it provi- 
des that a party to a suit or other proceedings may show that a judgment, 
order or a decree which is relevant, under s. 40, that is which would as 
a judgment inter partes operate as res judsonta, or which is relevant under . 
s. 41, that is which is evidence as a judgment im rem, or which is rele- 
vant under s. 42, that is which is evidence ag a” judgment relating to 
a public matter and which is proved by an adverse party was passed by 
a Court which had no jurisdiction ġo pass it or was obtained by fraud or 
collusion. Or in ether words (confining our attention to so mugh of the 
section as bears upon the present case) a party to a suit may show that a 
poemen or @ decree, which is conclusive as a jadgment gr decree inter 
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partes and which has been proved against him by his adversary in that 
suit, was obtained by fraud. And when may the party ghow that the judg- 
ment or decree was obtained by fraud? The context evidently shows that the 
answer must be “in the suit in which the judgment is proved against him 
by his adversary.’ The language of the section clearly shows that it is 
very different from a provision such ag the plaintiff contended it is in- 
tended to be, merely declaring that a judgment which is conclusive or 
admissible in evidence against any party may be impeached by such 
party on the ground of fraud or collusion. If that had been the objec? 
of the sections the words “toa suit or other proceeding” and “ which 
has been proved by the adverse party” would have been wholly unneces- 
sary.” 

The result then is that all the High Courts are agreed that no separate 
proceeding is necessary to be instituted to set aside a decree on the gro- 
und that it was obtained by fraud or collusion or that it was passed by a 
Court not competent to pass it. It is enough when such a decree, judgment 
or order has been produced and proved by the adverse party in any suit 
or proceeding to contest its validity on the ground of fraud or collusion. 


It may happen that the decree might have been obtained by the. 


fraud of one of the parties practised on the Court or on the opposite 
party or through the collusive fraud of either parties in order to defraud 
strangers. The party to the suit or proceeding may either come forward 


to challenge the decree or the judgment or their privies may do it. The» 


question then arises whether a man who is himself a party to the fraud 
or his privies can come forward and question the validity of the judgment 
or decree on the ground of his own fraud. The answer to be deduced from 
the aforesaid authorities is that he cannot complain of his own.fraud and 
seek active relief Wom the Oourt. It may happen that he would be, re- 
quired to defend himself in a suit or proceeding by his partweps erimi- 
nis and in such cases he can plead the fraud in defence relying on the 
maxim “in pari delicto potior est conditio possedentis defendantis” but 
he cannot plead his fraud against a party who has not participated in 
the fraud though a party to the decree or judgment. In Sreemutty Debia: 
v. Bimola Soondures (21 W. R?424 ) Couch O. J.says: “parties are not 


precluded from showing what was the real nature of the transaction, al-. 


though it might have been entered into for the purpose of setting up 
against creditors an afpaapnt ownership different from the real owner- 
ship. In many of these cases the object of the benamé transaction is to 
obtain what may be called a shield,against a creditor; but notwith- 
standing this the parties are not, precluded from showing that it was not 
intended that a property should pass by the instrument creating a be- 
nami, and thag in truth it still remained in the person who professed: to 
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part:with it..... although nodoubt itis improper that transactions of 
this kind should be entered into for fhe purpose of defeating creditors 
yet the real nature of the transaction is what is to be discovered, the 
real rights of the parties. If the Courts were to hold that persons were 
concluded under such circumstances they would be assisting in a fraud, 
for théy would be giving an estate to a person when it was never intend- 
ed that he should have it.” (Vide also Ram Suroonsingh v. Pran Pearee, 
2 Suth P. C. 386 ). ` 

°> In Bykunt Nath v. Godoolsah ( 24W. R. 392) Markby J. says: “An act 
done: by a party with a view of defeating a claim made aganist him does 
not estop him from disputing afterwards the validity of that act. The 
Privy. Council, decision, no doubt, refers to a statement but I cannot make 
any distinction between the making of a statement and the doing of an 
act.” As regards these decisions West J. has. observed as follows :—“These 
decisions go along way towards enabling a party. to a dishonest trick 
by which his creditors may have been defrauded, to get himself reinstated 
when his purpose has been served. The person entrusted with the proper- 
ty in order to shield it against just claims acts dishonourably, no doubt 
in refusing to restore it when called on, but the risk of this operates to 
check knavery if the Courts.refuse their aid to the sham vendor.” Chen- 
virappa Vv. Puttappa (I. L. R. 11 Bom. 708, at p. 715), But Sargent C. J. in 
Babaji v. Krishna (I. L.R. 18 Bom. 372) has observed as follows :—*“‘ The 
general question is much. discussed in Chenvirappa v. Puttappa but we 
do not find that any authority of a Court of equity is referred to in that 
case, which questions.the right ofthe defendant to plead such a defence 
whatever doubt there may be as.to the plaintiffs right to avoid his own 
deed by setting up his own fraudulent act.” 

The real principle appears to be that laid down W Story and which 
is in the following words :—“ Relief is not granted where both partivs are 
truly in pari delicto, unless in cases where public policy would thereby be 
promoted,” and in Curtis v. Perry (7 Ves. Jr. 747) which is to the follow- 
ing effect :—“ Where the party seeking relief is the sole guilty party, or 
where he has participated equally and deliberately in the fraud, or where 
the agreement which he seeks to set aside ts founded in illegality, immo- 
rality, or base and unconscionable conduct‘vn his own part; in such cases 
Courts of equity will leave him to the consequences of his own inequity; 
and will decline to assist him to escape from thg tfile which he had studi- 
ously prepared to entangle others.” The maxim, Nemo ea suo delicto 
meliorum suum conditio nemo facers potest, may also be usefully referred 
to,and the rule is applicable not only to cases where the unlawful 
agreement, has been fully carried out but also where there has been 
part perfofmance of a substantial character ‘of such agyeement (vide 
e P e e 
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s. 84 of Act II of 1884; Kearley v. Thomson (L. R. 24 Q. B. D. 742); Herman 
v. Jenchner (L. R. 15 Q. B. D. 561). So where a collusive gale was made by 
A in favour of B to defeat the real owner of the property whose title deed 
was defective and on the strength of that deed a suit was brought to dis- 
possess the real oner and the suit was dismissed and subsequently B 
brought a suit against A to recover the purchase money paid to the fatter 
under the fraudulent and collusive purchase the High Court of Madras 
held that this suit was not maintainable, Muthuraman v. Krishna (I. L. R. 
29 Mad. 72). The parties may go further and create collusive decrees to® 
give appearance of reality to the colourable and fraudulent transactions 
covered by the deed. In such cases questions will arise as to whether the 
conversion of the deed into a decree will amount to res judicata between 
the parties to such decree. Having regard to the aforesaid authorities 
and the provisions of s. 44 of the Indian Hvidence Act the answer will be 

in the negative. But it would appear on the aforesaid principles that 

a party to such a fraudulent decree cannot come as a plaintiff and ask 

the Court’s aid to set aside a decree passed through his participation in 

such fraud, because he who comes into a Court of equity must come with 

clean hands. 

On these principles the decision in Chenvirappa v. Puttappa can be 
supported, In Parameingh v. Laljimal (I. L. R. 1 All. 403) the Oourt reliev- 
ed the plaintiff against a conveyance on which he had submitted, as in 
the case of Chenvirappa v. Puttappa, to an ex parte decree against him..- 
The object of the transaction had been, the plaintiff alleged, to shield the 
property against the claim by the plaintiff’s son. The Allahabad High 
Court considered that, as the agreement bound the plaintiff in the first 
suit not to cies aH decree, and had not been brought forward by the 
defendant in that Suit the question whether it barred execution could 
not have been determined in that former suit, and therefore the then 
defendant dispossessed under the decree was not estopped by the decree, 
or if estopped, could nevertheless insist on the agreement apd recover 
possession. Oommenting on this decision West J. observed :—“ This deci- 
sion is not supported by any corresponding judgment, nor are we aware 
of any that supports it. It seems opposed tos. 13 of the Oode of Oivil Pro- 
cedure and to the general principles partly embodied in that enactment. 
The uniform concurrence of the authorities, as indeed of the positive 
law of Procedure, also in tle doctrine that as between the parties res judi- 
cata, proveritats accipirtur, forces us to decline to yield to the particu- 
laz precedent that we have last discussed.” Now the decision in the Alla- 
habad case can be questioned not on the misapplication of the rule of res 
judicata but on the general principle, contained in the maxim in pari 
delicto, potiowest conditio possidentis defendentis and the maxim ‘he who 

s e à e 
: 2 


September 1508) * JOORNAL® 263 


comes into Court of equity must come with clean hands.’ If after the decree 
the defendant in the Allahabad case had come forward in execution pro- 
ceedings and opposed the giving of the possession under the decree, he 
could have been heard on the principles contained in s 44 of the Indian 
Evidence. Act and the dictum of Sargent O. J. int Babaji v. Krishna 
(I. L. R. 18 Bom. 372). There the decree-holder would have been rẹ- 
quired to produce and prove the decree before getting execution 
and the judgment debtor would have answered that the decree was 
collusive and not capable of execution. In the light of recent autho- 
tities on the exposition of s. 44 of the Indian Evidence Act the correct- 
ness of the application of the principle of res judicata as expounded in 
Ohenvirappa v. Puttappa (I. L. R. 11 Bom. 708) and Venkat Ramanna v. 
Viramma (I. L. R. 10 Mad. 17) may be seriously questioned. In the 
former because it was not at all necessary for the decision of the case to 
decide the question of res judicata. In the latter, first, because the de- 
' fendant was in actual possession and the plaintiff relied upon a former 
collusive decree and. collusive possession not actually given and the 
defendant in the subsequent suit by the same plaintiff could have pleaded 
that-the decree was a collusive decree; and, secondly, because s. 44 of the 
Indian Evidence Act was not referred to and discussed. And further be- 
cause the principles laid. down in the judgments of the Privy Council in 
. Ram Saransingh v. Pran Peary and of the Calcutta High Court in Shree 
Mutty Debia v. Bimola Soondari, referred to above, were not followed. 

When the case of Nistarini v. Nandolal came in appeal the following 
observations were made by Maclean O. J.—‘‘ As giving effect in the Courts 
in India to the views laid down in the English cases I have mentioned, 
reliance is placed upon s. 44 of the Indian Evidenc@Act, To this the 
appellant replies that we must look at the law as it is in India and not 
ag it isin England; that s. 44 codifies the law and is exhaustive upon 
this particular point; and that inasmuch as the decree in this case, 
though relied upon, was not proved by Nandolal, s. 44 can have no appli- 
cation. It is not very clear upon the evidence whether the Allipore de- 
cree was proved by any body in the suit if the Court below; it seems to 
have been treated as admitted by both patties. It was, however, not the 
plaintiff, but the defendant Nandolal, who relied upon that decree as a 
bar to the suit. In the view I have previously e®pressed that the Court 
had jurisdiction to entertain the suit, it becomes necessary to decide this 
point, though under the circumstances of this case, I should not be dis- 
posed to hold that the plaintiff was unable in this suit to show that the 
Allipore decree was obtained by fraud. Ishould be disposed rather to 
think upon*the facts of this case that the Court might regard both the 
suit and the decree in the Allipore Court as a nullity.” ; (L. p. R. 30 Cal. 
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at p. 382). The case went on appeal to the Privy Coumcil and the follow- 
ing statement appears in the judgment of Lord Davey :— Those issues 
of fraud have been tried and decided in her favour; and the learned 
counsel for the appellants intimated to their Lordships that they could 
not impugn the soundness of this conclusion on the facts.” Binod Behari 
v. Nistarint Dasi (I. L. R. 33 Cal. 180). 

From these cases it is clear that a decree obtained by fraud is a nul- 
lity and even though it is not produced and proved by the opposite party its 
validity can be questioned on the ground of fraud; and considerations as 
to the application of the principle of res judicata do not arise. The sound- 
ness of the view taken in ‘the Madras and Bombay oases referred to above 
( Chenvirappa v. Putiappa, I. L. R.11 Bom. 708 and Venkat v. Viramma, 
I. L. R. 10 Mad. 17) may then be questioned. When a decree‘has been 
obtained by fraud and stands upreversed even the Criminal Courts are not 
precluded from taking cognizance of the fraud in a Oriminal action brought 
to vindicate the fraud: Emperor v. Molla Fuzla (I. L. R. 33 Cal. 193 ). 

The fraud may consist in obtaining a decree ew parte without serving 
the defendant with notice of the suit. The decree, however, is subject to 
the same results as any other decree obtained by fraud. It may be challeng- 
ed as a nullity when it is sought to be enforced or the aggrieved party may 
get rid of its effects by an application under s. 108 of the Civil Procedure 
‘Code: Bholai Naskar v. Alach Naskar (3 C. L. J. 158) and Kunja Bhari 
v. Durga Monee (3 C. L. J. 160). In such a case no separate suit is neces, 
sary to set aside the decree. A case like this involves the further quest. 
ion as regards want of jurisdiction; for, it isan elementary proposi- 
tion of lawthe@{ the jurisdiction of a Court depends upon certain cir- 
cumstances and if such jurisdiction is challenged on the ground that 
one or more of these circumstances is absent, itis obligatory upon the 
Court to investigate whether or not the objection taken to its jurisdiction 
is well founded: see Budhsing v. Nirada (2C. L.J. 431 at p. 437), other 
wise the result would be that the exercise of the jurisdiction of the Court 
would not depend upon the agtual existence of the circumstances upon 
which the jurisdiction is founged, but the jurisdiction would be ousted by 
reason of an unproved, and it may be an entirely unfounded, allegation of 
the other side: Kunj Behari v. Durga Monee (3 C. L. J. 160 at p. 163.) 

I have discussed thi? question on the assumption that the parties to 
the decrees discussed above were sut juris. There may be fraudulent 
decrees in cases to which minors “and persons disqualified to conduct 
their dwn proceedings are patties. In such caseg the fraud may consist 
of gross negligence on the part of the next friend of the mior as plaint- 
iff in allowittg the suit to fail for default or in withdrawing the suit or 
20ompromising ¢he same in a way prejudicial to the minors interet 
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Again the guardian ad litem ofa minor defendant may allow a fraudu- 
lent decree to be passed against a minor or enter into a compromise not 
beneficial to his interest and s. 462 of the Civil Procedure Code has been 
enacted to guard the interest of such persons. By that section a duty is 
cast upon the next friend of a disqualified plaintiff os the guardian ad 
litem of a disqualified defendant to disclose all the circumstances of the 
case to the Court and obtain its sanction to the compromise. 

In Bibes Solomon v. Abdool Azeiz (I. L. R. 6 Cal. 687) Pontifex J. 
tbserved (p. 703) as follows:—“I confess [am myself inclined to think 
that even a higher degree of good faith is due when the Court’s sanction 
is required, because that sanction is equally necessary for both parties ; 
and each party is, in my opinion, bound to see that the materials before 
the Court are unimpeachable.” In Brook v. Lord Mostyn (2 DeG.J. and 
§. 373) Turner L. J. held that withholding of knowledge amounts in 
the view of a Court of equity to fraud. In Mexon v. Payne ( L. R. 8 Oh. 
App. 881 at p. 887 ) it is observed as follðws:—“ It is true that when a 
case is based on fraud the fraud must be proved and no relief could be 
given in this suit on any different ground. But the obtaining of property, 
or of any benefit through the undue and unconscientious abuse of influ- 


ence by a person, in whom trust and confidence are placed, has always ° 


been treated as a fraud of the gravest character.” These observations 
should be specially borne in mind in determining the question of fraud 
where disqualified persons are concerned. Courts have inherent jurisdiction 
to prevent abuse of their process by staying or dismissing without proof 
actions which they hold to be vexatious. The control of the Court is an in- 
stance of the general authority of every Court of competent jurisdiction to 
prevent the abuse of its process, an authority affirmed by the judicial come 
mittee in Haggard v. Pelicier Freres (1892, A. 0.61); e TER the 
Courts may in their exercise of this jurisdiction decline to give relief 
by the use of their process to enforce decrees which are nullities. But 
there is apparent conflict of authority as to the mode in which the effect 
of such decrees can be got ridof. The Calcutta cases although they lay 
down the principle that an infant aggrieved by a decree may obtain ro- 
lief by an application for review of judgment or by separate suit do not 
indicate the circumstances under whichme or the other course should 
be adopted. It is already pointed out that three courses are open to the 
party aggrieved by a fraudulent decree. Phe? first is to set aside the 
decree by aseparate suit. This remedy seems to be available in all 
kinds of cases. The second remegy is to bring a separate suit on the 
same cause of action and to treat the depree in the former suit gs a nul 
lity. Thig remedy is also available in all cases when tho fraud is unilato- 

ral and thé party aggrieved need not proceed in any qther way to get 
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rid of the effect of the previous ” decree before bringing the fresh action. 
The third is by way of an application or motion to the Qourt which passed 
the decree to vacate its judgment. The applications may come under vari- 
ous heads such as applications under ss. 103, 108 and 623 of tho Civil 
Procedure Oode; and it is with regard to this branch of the remedy that 
difficulties exist as to when the remedy by more application is available. 
When a decree on its very face is correct and it appears from the pro- 
ceedings that the summons has been duly served on the defendant. but, 
as a matter of fact the summons might have been served by persond- 
tion or the return of the service might be false, or a third person 
might appear to have confessed judgment by personating the defendant 
the decree might appear to have been passed after service of notice on the 
defendant and might not appear to be ew parte, yet, the party aggrieved 
has a right to show the real truth and he can apply under s. 108 of tho 
Civil Procedure Oude. Bholat v. Alach (3. C. L. J. 158) and Kunj Behari 
v. Durga Moni (3 C. L. J. 160). In the latter case Mookerjee J. observed 
(p. 163):—“If one of the parties to the suit alleges that a decree is em 
parts and such allegation is challenged by the other side, it is open to 
the Court to investigate whether the decree is or is not ew parte, although 
the record purports to show the contrary.” And again (p. 164) “If the 
contrary view were held, the consequences would be startling. It would 
be open to the plaintiff to obtain an ex parte decree under circumstances 
which would make it obligatory on the QOourt to set it aside. But it 
would be possible for him to oust the jurisdiction of the Oourt by a gross 
fraud by getting some one to personate the defendant and to present an 
application to the Court assenting to the decree passed against him .. 

‘It is not simply permitted to, but it is the duty of a judge who should al- 
ways be vigilant mvt to allow the act of the Court itself to do wrong to 
a suitor.” Similarly when through the gross negligence or fraud of a 
next friend a suit is allowed to be dismissed for default in appearance 
the minor may apply under s. 102 to restore the suit to file to determine it 
on merits. It may happen that the suit might have been compromised by 
the next friend or guardian ad litem of a minor plaintiff or defendant. 
The result of the compromise may be detrimental to the interests of the 
minor or the compromise might have been effected through fraud, The 
question arises whether the minor can obtain a review of the judgment 
or must institute a separate@suit to set aside the compromise. The authori- 
ties show that if the Court’s sanction under s. 462 has not been obtained 
to,the compromise the minor aggrieved may apply for the review of the 
judgmené under s. 623 of the Civil Procedure Code, but, if the Court. has 
accorded its sanction to the compromise the only remedy left to the minor 
is by way of ə suitor when attacked with such a compromise decree to 
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challenge it asa nullity under s. 44 ef the Indian Evidence Act, for the 
rule laid down in Sharat Chunder v. Kartik Ohunder (I. L. R. 9 Cal. 110 ) is 
that a compromise so made, i. e. without the Court’s sanction, is inopera- 
tive against the minor and does notin any way affect his interest butas 
regaras other parties it is voidable, The general rule is that where a decree 
is regular in itself and on the face of it correct it can only be set aside 
by a suit. Mirali v. Rehmoo Bhoy (1. L. R. 15 Bom. 594): Karmalli v. 
dahim Bhoy ( I.L. R. 13 Bom. 137); Borahamdeo Prasad v. Banarsi 
Prasad (3 0. L. J. 119 ). Cases may arise in which a minor has actually 
obtained a decree by compromise for a smaller amount than was justly 
due to him through the fraud of his next friend. In such a case the re- 
medy open to the minor may appear to be a suit to set aside such a de- 
cree or to apply tothe Court which passed the decree to rectify the 
decree or to set it aside or to alter it in such a way as right and justice 
require. In this connection the following remarks of Phear J. (13 B. L. R. 
App. 11) may be quoted: “So hereif the plaintiff had been the person 
attacked and had a choice of a course for obtaining his remedy he might 
have asked the Court, upon such evidence as he could put before it, to 
_disregard the ew parte decree which the other side was using against him, 
nd to treat it asa worthless decree, on the ground that it had been 
obtained by fraud: but he is not in this suit the person attacked; he 
‘comes into Court of his own free will, asking for a declaration of title, 
‘and the proceeding which he ought to have adopted for the purpose of 
obtaining a relief he needs, was to apply to the Court which passed the 
decree and to get that Court to rectify the decree or to set it aside, or to 
alter it, in such a way as right and justice required.” But these remarks 
must be read subject to the principle that where a depr@e is regular in 
itself and on the face of it correct it can only be set side by a suit. 
From the aforesaid discussion of the law on the subject the following 
rules may be deduced :-— 
I. Thata decree obtained by fraud collusion or covin is a nullity 
and cannot be enforced or pleaded as a bar by way of res judicata. 
(a) The fraud may be unilateral; or @ 
(b) it may be the collusive fraud of gjyther party; or 
(c) the fraud might have been practised upon a minor represented 
by his next friend or guardian adlitem; or 
(d) the fraud may consist of gross negligence on the part of the 
minor’s next friend or guardian; or 
(e) the fraud.may be a fraud Fe a party representing persons not 
„claiming through the party; or $ 
(f) the fraud may be committed by an ancestor acting abtagonisti- 
° cally to the heir, ý | 
p 2 „ * œ 
e e 


268 THE BOMBAY, LAW REPORTER. ° (von, VIII. 


II. The party guilty of the fraud cannot complain of his own wrong 
in case (a) mentioned in the first rule and get rid of its effects as against 
innocent parties. In case(a)as well as(b)of rule No. 1 the party 
guilty of the fraudsor his privies are equally bound except in cases men- 
tioned in (6) and(f) of rule No. 1; and subject to the qualification contained 
in the rule that, in cases in which the actin which the parties concur is 
against the principles of morality or public policy the fraud may be plead- 
ed. In such cases the Court sees the necessity of supporting the publie 
interest, however blameable the parties themselves may be. Provided the 
privies of parties coming under clauses (e) or (f) of rule No.1 may in 
any subsequent proceeding whether as plaintiffs or defendants treat the 
previous judgment so obtained by fraud and collusion as a mere nullity. 

III. The party defrauded or his representatives may treat the judg- 
ment asa nullity when attacked with it in any suit or proceeding to 
which he is a party notwithstanding whether the case comes under 
clauses (a) or (b) of rule No.1; but a party guilty of the fraud cannot 
actively complain of the effects of sich a judgment and seek the Court’s 
aid to get rid of ita effects. 

IV. The party entitled to the active aid of the Court to get rid of the - 
effects of a fraudulent judgment may apply to the Court which passed the 
decree with a view to rectify the decree or to set it aside or to alter it 
in such a way asright and justice require. Or he may institute a sepa- 
rate suit for the purpose. Provided :— 

(a) That the remedy by a separate suit is available notwithstanding 
that he has also a remedy by way of an application, and 

(b) that where the remedy is sought by way of an application the 

a . 
remedy ought to bł expressly allowed by any positive rule of law; and 

(c) that the following remedies seem to be available namely :— 

(1) By an application under s. 102 of the Civil Procedure Code to re- 
store to file a suit dismissed for default, 

(2) By an application under s. 108 of the Civil Procedure Uode to re- 
store to file the suit in which the decree has been passed ex parte through 
fraud and to hear the suit afrefh 

(3) By an application for iew of judgment under s. 623 of the Civil 
Procedure Code. 

Provided also: ° è 

(d) that where a decree is regular in itself and on the face of it cor- 


" rect it can only be set aside by a suit., 
+ 
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RECENT ENGLISH CASES, 
CompanY— Directors—Powers— Postponement of General Meeting. The 


directors of a limited company, in the absence of express authority in 
the articles of association, have no power to postpone a general meeting 
ofthe company properly convened. Smith v. Paringa Mines, Limited. 
(1906, 2 Ch. 193). 

* RESTRAINT or TRA DE— Covenant— Breach-—Agreement by vendor of busi- 
ness not to “carry on or be concerned or interested in” a similar business—~ - 
Sale on credit. The respondent, a coal merchant carrying on both a home 
und an export business, sold the home business to the appellants and 
covenanted with them that he would not “solely or jointly with any other 
person either directly or indirectly carry on or be concerned or interested 
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` in the coal trade in any part of Great Britain or the Isle of Man.” He 


afterwards sold the export business to a company and took the purchase- 
money in shares. The company afterwards sold the export business to a 
firm, the purchase-money being payable to the company by instalments 
lasting over several years. The firm having begun to carry on both a home 
and an export business, the appellants brought an action against the 
respondent for breach of covenant :— Held, that the respondent was not 
‘“goncerned or interested in” the home business in the business sense 
which must be attributed to those words, and that there was no breach of 
covenant. William Cory & Son, Limited v. C. W. Harrison. (1906, A, 
0. 274). : 

TramwaY—Oarriage of passengers—Right of passenger to break 
journey. A passenger on a tramcar took and paid for aeticket entitling 
him to travel for a certain distance; he alighted af an intermediate 


stopping place, walked a quarter of 4 mile in the direction of his destina- 
tion, and got on to another, tramcar, which was performing the same 
journey, inorder to getto the point to which he might have travelled 
by the first car. He refused to pay the fare demanded of him on the 
second car, contending that he was entitled to complete his journey with 
his original ticket :—Held, that the contract of carriage had been deter- 
mined by the passonger’s act, and that h@™vas liable to be convicted for 
travelling on the second tramcar without paying his fare. Bastaple v. 
Metcalfe (1906, 2 K. B. 288). ° 

WIiLL-—-Remoteness-—Special power of apporntment— Egercise— Rule 
against Perpetuities—A testator gaye his residuary estate upon trust fpr 
his wife for life, aad after her decease upon trusts for the benet of his 
brother O. T. and his present and future issue as his said wife should ap- 
point. The wife appointed property in trust for 0. T. for léfe, and after 
° i © œ 
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his death for all his children who hid attained or should attain the age 
of twenty-five years if born in her lifetime, or twenty-6ne years if born 
after her decease. O. T. had nine children only, all of whom were born in 
the lifetime of the griginal testator, and all of whom had attained twen- 
ty-five before the death of the appointor :—Held, that upon the apoint- 
ment taking effect, it was certain that, within the limits of perpetuity, 
not only would the persons to take be ascertained, but their interests 
would be vested, and the amount of their,shares fixed; and, consequently, 
that the appointment was valid. Zn re Thompson. Thompson v. Thomp- 
‘son (1906, 2 Ch. 199). 


GLEANINGS. 


The Law of the Vagabonds. 


VAGABOND is thus defined, namely, one who wanders from place to 

place, having unfixed dwelling, or not abiding‘in it, and usually 
without the means of honest livelihood; a vagrant,a tramp or other worth- 
, Jess person or rascal. The word vagabond appears in Holy Writ, “A fugi- 
tive and a vagabond shalt thou be in the earth.”—-Genezsis, IV. 12. 

In English and American law the term vagabond is used in a bad 
sense, denoting one who is withont a home, a strolling, idle, worthless 
person. Vagabonds are described in old English statutes as“such as 
wake on the night and sleep on the day, and haunt customable taverns 
and ale houses, and routs about; and no man wot from whence they came, 
nor whither they go.” In the American law the term “rogues and vaga- 
bonds ” is appligg at the present day to a large class of wandering, dis- 
orderly and dissolwWWe persons. They were formerly punished by being 
whipped and having the gristle of the right ear bored with a hot iron. 
The earliest known race of vagabonds were the gypsies who came origin- 
ally from India and entered Europe in the fourteenth or fifteenth cen- 
tury, and are now scattered over Turkey, Russia, Hungary, Spain, Eng- 
land, ete., living by theft, fortune-telling, horse-jockeying, tinkering, or 
any other means by which they can procure a livelihood excepting hard 
work. A 

The poet Dryden very cleverly describes a rogue in the following 
lines: ee 
‘Tig no scandal grown, 

For debt and roguery jo quit the town.” 


Š See, also, Pope: , 8 
. “The rogue and fool by fits is fair and wise.” , 
The following quaint and curious law is found on the st&tute books 
of the State of Massachusetts ; : . 
s © 
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“Revised laws, chapter 212, seétion 61, reads as follows: A person 
who is known to be a pickpocket, thief or burglar and having no visible 
or lawful meane of support, if found prowling around any steamboat 
landing, railroad depot, banking institution, broker’s qflice, place of public 
amugement, auction room, store, shop, crowded thoroughfare, car or 
omnibus, or at any public gathering or assembly, shall be deemed a 
vagabond, and shall be punished by imprisonment in the house of correc- 

tion for not less than four nor more than twelve months.” 

A statute relating to the punishment of incorrigible rogues has long 
been in force in Great Britain. (5 George IV., chap. 83, sec. 5). i 

The leading English decision on the law of vagabonds is the case of 
Regina v. Clark (14 Q. B. D. 92, 16 Cox C. C. 666, 54 L. J. M. 0. 66). 

The above case decides “that suspected or reputed thieves visiting 
public places with intent to commit a felony, but being merely once in 
the street, though with intent to commit a felony, does not constitute the 
offence covered by the statute. In other words there must be some overt 
act or unsuccessful attempt to commit some crime. To hold otherwise 
would be to lay down a doctrine of “constructive criminality,” and would 
strike at the very roots of civil and religious liberty and the spirit of 
freo institutions. The style of the above opinion is judicial and the logic 
and legal reasoning of the subject-matter is to my mind unanswerable. It 
is written in that easy, flowing and graceful style which characterizes 
almost every English decision. This Act was passed to protect the public 
in crowded cities and on public occasions, but the framers of it did not 
foresee the injustice and hardship of it, namely, four to twelve months for 
merely walking the street. It can be made a life sentence at the whim 
and pleasure of palice, and in many instances it hag Sen a convenient 
instrument of oppression. A man released from ahcon, if only for the 
first time, is sent forthwith the “mark of Cain” upon his brow, and is 
for ever an outcast among his fellowmen. This is contrary to the teach- 
ings of all*reformers of the civilized world at the present time. 


To obtain a conviction under this Act, the government must make 
bad character a part of its original case. “This it cannot legally do under 
the Massachusetts decisions which hold ggracter sacred, and the initia. 
tive must be taken by the accused. If the government, to prove an essen- 
tial part of the complaint, is required to take the@initiative in the produc. 
tion of bad character, then the whole proceedings are unconstitutional, 
and the trial is irregular because it infringes upon constitutional rights 
of the accused. , : ; ° 

Let ug suppose that a man is charged with being a vagabond, and to 
sustain its tharge the government puts in the defendant's criminal record, 
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and the defendant, acting under. his legal rights, does not take the witness 
stand. The defendant is convicted, but under the Massaghusetts law, if the 
defendant in a criminal case chooses not to be a witness, he cannot be 
compelled to testify, and no inference prejudicial to him is to be drawn 
from his silence (COmmon wealth v. Harlow, 110 Mass.411; Com. v. Maloney; 
113 Mass. 211; Com. v. Nichols, 114 Maas. 285,287; Com. v. Scott, 123 Mass. 
239). 
Spiritualists and palmists have been held to be rogues and vagabonds 
in England. ° 

Baron Pollock in Monck v. Hilton, 2 Ex. Div. 279: In this case the per- 
‘son convicted called himself a “spiritualist” and had a fixed residence. 

5 Geo. 4, c. 83, sec. $. defines a species of rogue, namely, a suspected 
person, or reputed thief, frequenting any river, canal or navigable stre- 
am, dock or basin, or any quay, wharf, or warehouse, or any avenuo lead- 
ing thereto, or any street or highway, or any place adjacent to a street or 
highway, with intent to commit a felony.” 

In proving the intent to commit a felony, it is not necessary to show 
that the person suspected was guilty of any particular act tending to show 
his purpose or intent, and he may be convicted thereof, if from the cir- 
cumstances of the case, andfrom his known character, as proved to the 
Court of justice before whom or which he is brought, it appears to such 
Court of justice that his intent was to commit a felony. ( See 34 and 35 
Victoria, c. 112, sec. 15). 

Under this Act the Court exercises all the functions of a Turkish Cadi, 
where the president is at once court and jury. It is contrary to the reason- 
ing of our law for the following reasons: First, it arrests on suspicion 
of an intent, and for no offence known to the law; secondly, it condemns 
upon suspicion Of gn intent and for no offence which a human tribuna, 
could ever try; thirdly, it removes, in case of one who has been guilty of 
any crime, any inducement to repent and roform ; fourth, if any one should 
serve a term of imprisonment under this Act, he could be at once arrested 
again for the same reason, and the punishment of this act if, therefore, 
for life. This kind of trial is not tho “impartial trial” guaranteed to 
every one by the Oonstitution? 

e government may relygupon the case of Byers v. Commonwealth, 
(42 Penn. St. 89), but that case does not support their contention, The 
Pennsylvania law gives no trial by jury, and had the learned counsel in 
that case sued out a writ®f error tothe United States Supreme Court, 
this decision would undoubtedly have been reversed. The ground taken 
by the justice who wrote the above Spinion is untenable, and would not 
bo considered good law at this day. An action of the court during the 
progress ôf a trial for felony or misdemeanor which deprivog’ the defend 
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ant of a substantial legal right in the premises, or toany extent to his 
prejudice, withhokds or abridges a substantial legal, or constitutional 
right of the defendant. and by him claimed on trial, is a proper matter 
of review on appeal (People v. Keenan, 13 Cal. 384). 

Fhere is a sad ending to these wasted lives. Heaped upon memory’s 
shelves lie innumerable records of the past. The gaming table is the out- 
let for the expenditure of their ill-gotten gains. They area happy-go- 
jucky lot who live for today, and with no thoughts of the morrow. When 
old age and want comes upon them, and they seem to lose their old time 


skill, the sad lot of the vagrant is in store for them. Even when they re- 


form and lead honest lives, and endeavor to live down the past, they are 
persecuted and hounded by the police with almost Siberian atrocity. Scorn- 
ing to act the spy or informer upon their former associates in crime they 
are arrested at every street parade, holiday, or public festival, and kept 
in custody until the public ceremonies and festivities are at an end. 

And yet there are no outward signs to detect the vagabond from the 
average hard-working industrious citizen. Heis a product of our public 
schools, and in conversation with intelligent and well-educated persons he 
18 perfectly at home. 
likeness, common tothe whole race of unfortunates; the furtive glance, 
the suspicious air, reticence, and the universal distrust of strangers until 
they are vouched for. The cup of woe of this class is filled to tho brim, 
and here and there it is illumined by a slight ray of sunshine, but on the 
last day, when the angel Gabriel shall summon us all to that Court of in- 
finite justice and mercy, the unfortunates described in this article will 
produce enough evidence “ to get to the jury,” provided their conversion 
is sincere and repantant.—C. L. N r 


How far must a wife follow her husband: 
A a gopor al proposition itis well settled that the husband, as head of 
the family, legally responsible for its support, has a right to choose 
and establish a domicil for himself and hig wife and children. Franklin 


v. Franklin, (Mass.) 77 N. E. Rep. 48. It is further well settled that where 


the husband establishes a new home and Tequests his wife to follow him 


to the new domicil and furnishes her the means with which to travel, and 
she declines to take up her residence with hing the husband is not thereby 
guilty of deserting his wife. Roby v. Roby, (Idaho) 77 Pac. Rep. 213. But 
she is guilty of deserting him. Kgnnedy v. Kennedy, 87 Ill. 250. ° 
It seems, however, that the right of the husband to compet his wife 
to follow him wherever he chooses to go is not absolute. 
a domicil must be roasonable, 
. % 36 


His selection of 
On the question of reas8nableness the 
e ] 
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There is a character, an individuality, a family i 
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Court in Outler v. Cutler, 2 Brews. (Pa) 511, said. “A husband perhaps 
cannot from mere whim or caprice remove his wife fron the comforts of 
home, friends, and refinement, to take her beyond tho jurisdiction of their 
former domicil, bug he has the undoubted right to change his home as 
often as his business, his comfort, or his hoalth may require.” Afd in 
Qalifornia it is provided by statute that unless tho choice by the husband 
of a domicil is reasonable his wife’s refusal to follow hiin is not desertion. 
Soe Vosburg v. Vosburg, 136 Cal. 203. 

That it is asa rule unreasonable for a wife to refuse to follow kor 
husband toa new home in the same community and that such refusal 
amounts to desertion would seem to be clear, yet it may be well to men- 
tion in passing the case of Besk v. Beck, 163 Pa. St. 649, whero it appear- 
ed in evidence that the husband, being unable any longer to support and 
maintain his family in the old home in Philadelphia, moved to a new 
home in the same city which was suitably arranged for a dwelling and 
had all the appointments necessary for house keeping, and it was held that 
the wife’s refusal to follow her husband tothe now place warranted the- 
granting of a divorce to the latter. So it was held in Roby v. Roby, (Idaho) 

*77 Pa. St. 213, that a husband who went into a mining district, located in 
a differcnt county from that in which he formerly lived, and thore found 
employment, was not guilty of deserting his wife who refused to follow 
him on the ground, evidently, that civilization in the mining district was 
too crude. It appeared in evidence that there was “very little doing in 
society” in the mining district and that “the theatre and ballroom had 
not yet made their appearance” nor had churches and schools been orga- 
nized in the immediate neighbourhood, 

That a wifehag as a rule, no legal right to refuse to follow her hus- 
band merely because he seeks a newhome ina different State is illustrat- 
ed by the case of Hunt v. Hunt, 29 N. J. Eq. 96, where it appeared that 
the husband selected the city of New York as a place in which to reside 
and establish himself in the legal profession there. His wifes however, 
preferred to live in Wisconsin, where they hadformerly lived. It was 
held that the wife’s refusal to folfow her husband to New York, there being 
no justifying cause, constitutedgesertion. While it is not altogether clear 
why the wife in this case objected to living in New York, it can probably 
be stated with certaint# that her reason was different from that of the 
pleasure-loving wife who refused to follow her husband to the pleasurcless 


°” mining camp in Idaho. In Powell v. Powell, 29 Vt. 148, a refusal of a wife 


to follow her husband from New York to a former home in Vermont was 
held not fo be desertion where it appeared that her reason for the refusal 
was that tho former home was “noar his relatives.” The Vormbnt Court, 
with itsgisual, good sense, took the following view of the case: “Any man 
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who has proper tenderness and affection for his wife would certainly not 
require her to resłde near his relatives if her peace of mind were thereby 
seriously disturbed. This would be very far from compliance with the 
Scriptural exposition of the duty of husbands: ‘For this cause shall a man 
leave*father and mother and cleave to his wife, and they twain shall be 
one flesh.’ And in the present case, as the wife alleges the vicinity of the 
husband’s relatives as a reason why she cannot consent to come to Milton 
40 live with him, and as every one at all experienced in such matters 
knows that it is not uncommon for the female relatives of the husband to 


create, either intentionally or accidentally, disquietude in the mind of. 


the wife, and thereby to destroy her comfort and health often, and as there 
is no attempt here to show that this is a simulated excuse, we must treat 
it as made in good faith, and if so we are not prepared to say that she 
. is liable to be divorced for acting upon it.” 

The duty of the wife to follow her husband is not, it seems, confined 
tothe State or country in which the parties live at the time of their 
marriage but may exist to the extent of compelling her to follow him to 
a different country. But in Haymond v. Haymond, 74 Tex. 420, the Court 


said: “ While this rule has been held to apply to emigration toa foreign « 


government as well as a sister State, other principles involving, among 
others, questions of health and conditions of civilization may limit itg 
application, There are many places to which the wife of an inhabitant 
of this State would not be required to change her domicil or be held guilty 
of the desertion of her husband so as to entitle him to divorce for that 
causa.” It was held nearly fifty years ago in Bishop v. Bishop, 30 Pa. St, 
412, that malicious desertion of a wife could not be inferred from factg 
showing that she apd her husband were marriedin Engiend and after a 
time removed to Ireland and then returned to Englanfi, from whence the 
husband, on account of ill health and against the wishes of the wife who 
refused to follow him, emigrated to America, The Court said: “The 
woman ha@for years followed the fortunes of her husband—faithful in 
everything, as the testimony shows, as well as his anxiety to have her 
accompany him to this country evinces, W he were sincere in it. At 
this point, however, and in the face of thas g great trial, she fails. The 
leaving home and country—the dangers of a long ocean voyage—the 
privations of a stranger in a strange land, may have overmastered 
her strongest desire to follow his footie further, and dotormined 
her to cling to her native country. This isthe evidence and the fair 
inference from it, extending to he” the legal presumption of innocenee 
and honesty until the contrary be made ‘to appear, and does not neces- 
sarily and’, in opposition to all other inferences establish wilful 
and ‘malicious desertion.” Opposed to the decision Tn Bishop Ù 


+ 
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Bishop is the case of Franklin v. Franklin, (Mass.) 77 N. E. Rep. 48, where 


.it was held that a refusal of a wife to follow her huéband to America 


amounted to desertion. It seems that the husband was a skibful mechanic 
and came to this gountry “to better his condition in life.” He testified 
that on tivo occasions after his arrival in America he sent her sfims of 
money sufficient to defray the expense of bringing her and his children 
who were then with her to America ina comfortable and respectable 
manner. The ground for the decision is stated by the Court in the follow 
ing language: “There is nothing in the present case to show a legal 


‘excuse for the wife’s refusal. There was nothing very difficult in the dis- 


tance, or in the time required for the journey, or in the discomfort at- 
tending it. The removal from the old home to the new one would have 
involved no change of race or language in the wife’s companions. It in- 
cluded departure from her native land and separation from the friends 
of her youth. But these are no more than common experiences nowadays. 
In these years of emigration, to hold that a wife ought not to be required 
to accompany her husband from England to America, if his interest and 
those of his family would be greatly promoted by such a change, would 


* impede social progress and individual advancement.” The case of Bishop 


». Bishop was reconciled on the ground that the alleged desertion shown 
there occurred nearly fifty years ago when conditions were very different 
from those at present. For the purpose of showing that the Massachusetts 
Court did not intend todecide in Franklin v. Franklin that in every 
case of an emigration from one country to another it was the duty of the 
wife to followthe husband irrespective of peculiar circumstances, it is 
only necessary +o refer toa certain passage in the opinion where the 
Court said: “ We aan conceive of a choice of domicil æo plainly unreason- 
able and improper, in reference to the health and welfare of the wife, 
that the selection of it, and an attempted enforcement of his general mari- 
tal right to have her share it with him, would be extreme cruelty, such 
as would justify her in declining to accompany him or follow him to such 
a place of abode. Before closing it may be well to refer to Keech v. Keech, 
1 P, & D. 641. It seems that fn that case a husband and wife, natives of 
England, were cohabiting in Gamaica, where the husband held an appoint- 
ment, when the wife was obliged in 1845 to return to England in conse- 
quence of ill health. Tif hysband afterwards, in 1851, asked her to return 
and provided funds for her passage, but her health was not sufficiently 
re-established to enable her to accept | the offer. Shehad no further com- 
munication with him, but in 1856 he ‘made her an allowance, which he 
continued to pay until 1860. In 1868 the wife suell for a divorce onthe 
ground of degertion, and it was held that as she had never made any offer 
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to return to him after refusing his offer in 1851, he had not deserted 
her.—L.N. ° 
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An Introduction to Hindu and Mahomedan Law. By 81x WILLIAM MARKBY; 
K.C.1.E., D.0.L. Oxrorp: Olarendon Press, 1906. Demi 8 vo. Pages 
172. Price 6s. net. 

THis is perhaps the only book which gives a general outline as it, 
were of the two great systems of law, the Hindu Law and the Mahomedan 
Law. There are many exhaustive treatises on both: but there has been 
none uptill now which gives a bird’s eye view of the principles of the two 
systems. The present book is substantially a reprint of two articles that 
appeared from the pen of Sir William Markby in the Encyclopedia Bri- 
tannica. Students of law will find themselves greatly benefited by a 
study of this volume as a prelude to detailed studies from the excellent . 
and more elaborate commentaries that have appeared on these subjects. 
Besides these, the book will be useful to those persons who though they , 
have no intention to become lawyers are nevertheless required, in order 
to prepare themselves for the performance of their duties in India, to 
obtain a general knowledge of the Hindu and Mahomedan law. 





Biblioties or the study of Doowments. By PerstroR FRAZER. PHILADELPHIA 
(U. S. A.). J. B. Lippincott Company. Third Edition. Demi Svo. Pages 
xxiv and 266. Price § 2.50. 

Dr. PeRsiroR Fraser has struck a new line in the sletection of for- 
gery of documents. While studying the peculiarities Hf pen marks he was 
struck by the fact that under high magnification the unevenness on each 
margin of a pen mark preserved a similar general character in pen 
strokes of a given writer, and that the number of the irregularities usual- 
ly differed in the two sides in a given space. The similarity of the magni- 
fied pen strokes ofa writer is like that of,the fractured edges.of two spe- 
cimens of the same mineral or rock. It does not consist in a repitition of 
the same indentations at corresponding “places of the two lines, but in 
a general effect on the eye which enables the experienced naturalist in 
the analogous case just mentioned to distinguish the fractures of &c., 
of granite, sandstone and limestone &c., from each other. The phenome- , 
non when more closely studied in handwriting resolves itself into tyo. 
The first is a succéssipn of serrations of different sizes on each edge of the 
ink line efumined, and usually prepondeyating on one of them; and the 


second is an alternate widening and narrowing of the line visible in the 
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more or less perfect opposition of fwo of the larger- serrations at succes- 
sive intervals. In any ink lines of sufficient length made by the human 
hand, there may be observed deviations right and lift from the course the 
writer intended tg follow, inversely proportionate in number and extent 
to the control of the writér ovér the pen. These irregularities are visible 
to the naked eye and, in connection with the greater or less correctness 
of the designs or models of the letters on which they are observed, give 
to the observer his impression of the exportness, feebleness, illiteracy, etc¥ 
of the writer. Visible to the naked eye they are also greatly affected by 
states of mind and body, the influence of drugs, etc, But if a high magni- 
fying power be applied to ink lines made by human hands there will be 
found much finer deviations entirely invisible to the naked eye. It is not 
known to what extent the states of mind aforementioned influence these 
much subtler vibrations of the writing hand, but it is certain from experi- 
ments made, that it is far less in the case of the visible irregularities. 
That is to say, that the crooked, zigzag characters of a drunken writer 
when highly magnified do not reveal an increase in number or size 
of the fine serrations proportionate tothe change of the visible parts, 
when compared with the normal writing of the same hand. These results 
are scientifically worked out in the attractive volume beforeus. The sub- 
ject is divided into four parts: (1) physical considerations, including the 
general physical examination and the physical tests to obtain light on 
certain special points ; (2) grammapheny, or the study of the individual 
characteristics of the writing; (3) plassopheny, or the means to be 
employed for the detection of forgeries; (4) chemical considerations, in- 
cluding a statement of the constitution of the common inks, and chemical 
tests applicable ta documents by means of which tħe nature of an ink 
may be ascertained. The learned author has thoroughly gone into the 
new line of studies started by him and the result of his labours will be of 
incalculable help in cases turning upon the genuineness or otherwise of 
disputed documents. 
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The Law of Lunacy in British India.. By Ramanı Kanta Doss, B.A., of 
Lincolns Inn, Barrister-aPhav, Advocate of the High Court of Judica- 
ture at Calcutta. Cancurra: S.K. Lahiri & Co., 54 College Strect, 
1906. Demi 8 vo. Pages xviii and 216. ; ; 


Wer are glad to find that a treatise has been brought out on the law 
-ofsLunacy, worked out from Indian statutes and Indian decisions bearing 
upon the sabject. A lunatic like & minor is a special favourite of the law. 
The law hus thrown round bath of them a girdle of protectiqh ; and has 


since the down of civilization jealously guarded that protection from any 
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interference. In India, there are only par Aes upon the subject: (1) 
The Lunacy (Supreme Courts) Act, XXXIV of 1858 and (2) The Lunacy 
(District Courts) Act, XXXV of 1858. These Acts are fully annotated in 
the first two Chapters of this book. The eight following Chapters deal 
with the questions of Succession, Contracts and Torts, Walls and Adminis- 
tration, Limitation, Practice, and Procedure, Inganity in relation to crimes, 
evidence and, Medical Jurisprudonce. These chapters are worked out 
from Indian and English cases, much after the fashion of a treatise. 
The last chapter is devoted to the Indian Lunatic Asylums Act, XXXVI 
of 1858 with annotations. Thus, the book presents a complete treatise on 
the law of Lunacy as obtaining in British India, Our thanks are due to 
the learned author for having directed his energy and intelligence to the 
eludidation of a subject that remained hitherto unexplored. 





The Current Index of Indian Cases 1906. Second Part. By T. V. Sansiva 
Row, with the help of V. V. NARAYANSAWAMI AYER, B. A., B. L., First 
Grade Pleaders, Trichinopoly. Trroniyopoty: The Lawyer’s Compa- 
nion Office, Madhwa Vilas, ‘leppakulam. ‘Annual subscription Rs. 6. 


Tus is the second part of the quarterly Index of Indian cases publi- 
shed by Mr. T. V. Sanjiva Row. It consolidates the first part for 1906 that 
was issued in May last; and is a complete store-house of Indian cases re- 
ported in all the series of Indian reports from January to June 1906. The 
lines on which the Current Index is prepared are calculated to satisfy all 
wants. But we imagine it is open to one improvement. The current 
index of cases followed, referred to, dissented from &c. of Indian cases 
consolidated every quarter is a crying need in this country. And if Mr. 
Sanjiva Row introduees the index of cases judicially a his Our- 
_ rent Index, he will do a service to the profession. 





The Lawyer's Reference. By T. V. Sanstva Row, First Grade Pleader, Tri- 
chinopoly. TricHtnopoLy: The Lawyer’s Companion Office, Madhwa 
Vilas, Teppakulam. Royal 8 vo. 1906. 


In the course of a review of “Oritical Index of Cases judicially notic- 
ed for 1905” in our July Number we took Occasion to remark: “If the 
compiler of an index instead of giving the bare nomenclatures of roferr- 
ed to, relied on, distinguished &c., were to ind@ate very shortly the pre- 
cise point upon which a given case is referred to, relied on, &c., he will 
have done a great service to the profession.” This idea Mr. Sanjiva Row 
has cssayed to carr? oyt in the specimen pages before us. He ham select. 
ed the casos*jn the order in which they appear in the series of Reports ; 


and has begun with the first volume of the Oalcutta Sorics of the Indian 
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Law Reports. The case of Narani Dhera v. Rakhal Gam, reported at 
I. L. R. 1 Cal. 1, heads the list. The modus operandi of the publica- 
tion is shortly this. First the placitum of the case is set out fully 
under appropriate paragraphs. This is followed by notes which briefly 
indicate in what tespects the different dicta in the parent case ware fol- 
lowed, referred to, distinguished &c., in subsequent cases. The work will 
appear in monthly parts of 100 pages each and will be sold at the unis 


form rate of Re 1 per part. 
* 


The Half-yearly Digest of Indian Cases for 1906. By S. SRINIVASA ÅIYAR, 
B. A. B. L., Vakil, Madras High Court. Mapras: Hoe & 0o., 5 Strin- 
ger’s Street. Yearly subscription Rs. 3. 


Tims publication must be by now familiar with our readers. The 
learned compiler has digested all cases that has appeared in the author- 
ized and private series of reports from January to June 1906. The pre- 
sent part is issued with a view to save labour to those who use the Annu- 
al Digest of Indian Oases. The arrangement of titles and sub-titles is 
satisfactory : and the printing is good. 


Bombay Au Reporter. 


: October 1906. 





‘MIXED’ MARRIAGES. 





HERMAN Conzn, M. A. (Oxon and Lonp.) 
BaRRISTER-AT-Law. 


Ve is a conception so familiar to all civilised peoples that 

it is seldom analysed. But lawyers have been forced to seek rigid 
definitions. Even in England till 1753 the law was, if not uncortain, 
‘defective.’ ‘Hitherto’, says Lord Oampbell ( Ohancellors, Hardwicke, C., 
135), ‘the old canon law had prevailed, according to which a valid ma- 
triage was constituted either by the mere consent of the parties or by the 
presence of a priest in orders, at any ‘time or place, without the sanction 
of parents or guardians, although one or both of the parties might be 
under age and without any registration or public act affording the means 
of knowing whether such a marriage had been contracted’. This might 
be called marriage inits lowest terms. But note that the essential element 
is Christian—‘the cangn law prevailed’. And this strain has ver been 
_ avorn out in our law: its fundamental conception of marriake is Christian. 
Before 1753, Lord Hardwicke’s Marriage Act, it is difficult to conceive Eng- 
lish law taking cognisance of any but christian marriages, i.e. not of any 
to which one ofthe parties belonged toa polygamous(!) or a savage people, 
and no such case is known to the present writer.(2) But in the last 
hundred and fifty years facts have forced such@nions on the recognition 





(1). The word is here only applied to the husband: no ixfeti@ice of polyandry is referred to. 

(2), Pollock and Maitland indeed, say: “In 1234 a Jewish widow was refused her dower on 
the ground that her husband had been converted and that she had refuf&d to adhere to him and 
be converted with him. An Essex Jury even doubted whether if wo Jews married under the 
‘Lex Judaica’ but afterwards turned to the ‘Lex Christiana’ and then had a son, that son could 
be legitimate, This however wae a rare exception to a very general rule” (B. IL, C. 7, 8, 1). The legal 
position of the Jews was anomalous, In Scrimshire %. Sorimshire in 1752 (2 Haggard’a Cases in 
Consistory Court of London, 395) aemarriage was held to bs null and void: in the judgment is “mens 
tioned another cage, that of Miss Fairfas or Lord Abergavenny, pronounced on by the “Parlia- 
ment of Paris, which seams to have taken place about 1685, ® 
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ofthe law. We aro to enquire briefly what is the ea state of Eng- 
lish law as to 
i. Marriagos between a polygamous Ohristian or lnon-Ohristian 
` and a Christian. 
ii - 5 a monogamous non-Ohristian and a Ohrætian. 
Now, ‘Marriage as understood in Christendom is the voluntary 
union for life of one man and one woman to the exclusion lof all others.’ 
(Headnote: Hyde v. Hyde and Wosdmansee, L. R.1 P.|& D. 130, in 
1867). Tho definition is Sir J. P. Wilde’s (Lord Penzance’$) in that case. 
The rost of the headnote is: ‘A marriage contracted fn a country 
whero polygamy is lawful, botween aman anda womanjwho profess a 
faith which allows polygamy, is not a marriage as understood in Chris- 
tondom ; and although it is a valid marriage by the leg loci, and at the 
time when it was contracted both the man and the woman were single 
and competent to contract marriage, the English Mattimonial Court 
will not recognise it as a valid marriage ina suit instil uted by one of 


tho partics against the other for the purpose of enforcing matrimonial 


dutics, or obtaining relief for a breach of matrimonial obligations.’ 

In this case the parties were ‘Mormons’ and Englis sh people. The 
marriage took place at Salt Lake City in 1850: in 186 the husband 
renounced mormonism, he was excommunicated by the sect and his wife 
was declared free to marry again which she did about l: 9 or 1860. He 
resumed his English domicil and petitioned for divorce. | | The Judge held 
that the Court (and presumably any English Court) could tot recognise the 
marriage and so could not entertain its dissolution. He added ‘this Court 
docs not profess to decide upon the rights of succession or legitimacy 
which it migff® be proper to accord to the issue of the, pol ygamous unions 
nor upon the rights or obligations in relation to thitd persons which 
people living under the sanction of such unions may | have created for 


_themselves’—but it is not quite clear what possibilit ies the learned 


judge had in his mind. | ° 

To the argument that, at any rate, a first marriage between Mormons 
ought to be recognised by the #inglish Court he replied] by a reductio ad 
absurdum: ‘The inconsistenciggthat would flow from an attempt of thie sort 
are startling enough....... ‘A Mormon. . who had according to the 
laws of hissect, and inentire accordance with the contra it and understand- 
ing made with the first wdnan, gone through the samelceremony with a 
second, might find himself in the predicament, under fhe application of 
English law, of having no wife at alle; for the first woman might obtain 
divorce on the ground of his bigamy and adultery, and the second might 
claim a docrce declaring theesecond coremony void, ag he hatl a wife liv- 
ing at tho time of ils colebration ; and all this withou jeny act dono with 


| 
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whiéh he would be expected to reproach hifiself or of which either woman 
would’ have the slightest ‘right to confplain. These difiiculties may be 
pursued further in® the reflection that if a Mormon had ‘married fifty 
women in suceession, this Qourt might be obliged to pick out the fortieth 
as his only wife, and reject the rest. For it might well be that after the 
thirty-ninth marriage the first wife should die and the fortieth union 
would then be'the only valid one, the thirty-eight, intervening ceremonies 
creating no matrimonial bond during the first wife’s life.’ 
¢ It must be noted that in this case the spouses were professing Ohris- 
tians. It séems that the Mormons are the only sect professing Christia- 
nity and polygamy. The judgment, however, refers to Ardaseer Cryrsetijea 
v. Perozeboys (10 Moore P. C. 375 ) which was a suit in 1856 for restitution 
of conjugal rights and maintenance between Parsees who, it seems, are 
` not absolutely monogamous’ for Dr. Iushington delivering the judgment 
of the Judicial Committee of the Privy Council, says (p. 419): ‘It appears 
that, under many circumstances, the husband is permitted to take a second 
wife, the first being alive’. ‘Polygamy’, ; according to Chambers’s Encyclo- 
paedia ( Art. Parsees), ‘except after nine years of sterility and consequent 
divorce, is forbidden.’ 

But even of such réstricted polygamy English law declined to take 
cognisance. In the case cited, the Bombay Charter of Justice (1823) gave 
the Supreme Court there power to administer ‘ Ecclesiastical law, as the 
same is now used and exercised i in the Diocese of London... so far as 
the circunistances and occasion of” Bombay ‘shall admit and require.’ It was 
finally decided by the Judicial Committee that ‘the Supreme Court of Bom- 
' bay, on ita Ecclesiastical side, had no jurisdiction to entertain such a suit, 
as there existed such a difference between the duties and obligations of 
a matrimonial union’ among. Parsees from that of Ohristi@hs, that the 
` Court, if it made a decree, had no means of enforcing ‘it, except accord- 
ing to the principles governing the matrimonial law, in Doctors’ Com- 
‘mons, which were in such a case incompatible with the laws and customs of . 
the Parsees.” 

Quere: Whether in such circumstances, the Supreme Court can 
on its civil side, give relief to the wife? _ 

‘The christian basis, then, of an absolu¢wey exclusive union of a male 
and a female for an indefinite time is the sole of which the English law of 
marriage takes cognisance. The form, of courge, feed not be christian 
and purely secular marriages e. g. at registry offices, are common. 

Two contrasting cuses will make this position clear. 

The headnote af In re Bethell: “Bethell v. Hildyard, in 1888 ( 38 Oh. 
D. 220) rung: O. B., whose domicil was English, in 1878 went to South 
Africa and afterward: resided at Mafeking in Bechuanaland, In 1883 he 
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[von viu. 
went through the ceremonygf marriage with T., a woman of the Baralong 
tribe, according to the customs pf the tribe, among whom polygamy is al- 
lowed. C. B. and T. lived together as husband andgrife] He was killed in 
the colony in 1884, and about ten days after his death 
female child. O. B.,in adocument which he wrote and si 
some provisio® for T., and for a child out of the procgeds of sfle of his 
property in the colony. He refused to be married tolf. in a church on 
the ground that he was a Baralong. He never mentigned the marriage 
to any of his friends in England, and there was no evidence that he ever 
introduced or spoke of T. as his wife, but that he callgd her ‘that girl of 
mine’. He was in receipt of about £600 a year, the rents of estates in 
England, devised to him for life with remainder to his lawful child or 
children :— 
Held, that the union of 0. B. and T. was not a martiage in the chris- 
tian, but in the Baralong sense, and that it was not ayalid marriage ac- 
cording to the law of England. 
In his Judgment Stirling J.(now L. J.) said: “As was found by the Chief 
Clerk polygamy prevails among the Baralongs. According to one witness 
‘Hach male is allowed one great wife and several concubines, who have 
almost the same status in the home as the great or principal wife? And 
the chief of the tribe said: ‘There are those who havel two, three or four 
wives but the first is the principal wifo.’ He came to/the conclusion that 
the union in this case was one in the Baralong sense. 
In 1890 Brinkley v. Attorney General was heard (15 
a petition under the Legitimacy Declaration Act 18 
claration of the validity of the marriage of Brinkley 
Japanese woman, celebrated in Japan in 1886, accord 
force in that country: he was domiciled in Irels 
affidavit from aJapanese professor of Law in the Imperial University of 
Japan to the effect that the marriage was a valid one according to the 
laws of Japan and that the husband could not take Another wife during 
the subsistence of that marriage. The President (Sin James Hannen) had 
no difficulty in declaring the marriage valid. 
It may be objected thay in the last case there was no evidence that 
Mr. Brinkley wasa christian. But in this conned ion, ‘Christian’ does 
not mean professing the @hifistian faith but one who being by race a 
member of one of the nations generally recognised Bs christian has not 
expressly adhered to ang other faith. This, indeed, excludes the Jews 
but as they are and for centuries have been monogamous in christian 
, countries, no question can arise hetween a Jewish and a non-Jewish 
spouap, at any rate on the scere of plurality of iad i In England their 
marriages inter se are regulated by statute. 
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But the christian basis is imperative—practically, monogamy is only 
the positive requirement of English law. There is also a negative funda- 
mental condition—that the marriage be not repugnant to Christian law. 
The best example of this is marriage with a deceased wife’s sister. 

‘The principle’ says Professor Dicey (‘ Oonflict of Laws,’ p. 643), ‘that 
lezal capacity to marry depends upon a person ’s lee domicilii may be ap- 
plied by our Courts either to marriages prohibited by English law and 
_ celebrated in a foreign country, or to marriages prohibited by a foreign 

-law and celebrated in England. 

Marriages prohibited by English law.—A marriage with his deceased 
wife’s sister by a widower domiciled in England is, under this principle, 
invalid wherever celebrated. Thus H, a German naturalised and domiciled 
in England, married W, also a German, and his deceased wife’s sister by 
the half blood, at Frankfort, where she was domiciled, and such marriage 
was legal. He then returned to England and continued to reside there till 
his death. It was held here that H was under a disability to marry W, 
and that the disability of either party invalidated the marriage. [| Mette 
v. Mette, 1859, 1 Sw. & Tr. 416; 28 L. J. (P. & M.) 117.[There is no doubt that 
stress was in this case laid on H being a British subjeot, but this was im- 
material, Hs lex domicilii being sufficient to invalidate the marriage. 
As to futile attempts to treat such a marriage as for some purposes valid, 
see Pawson v. Brown, 1879, 13 Oh. D. 202; Ayerst v. Jenkins, 1873, L. R. 16 
Eq. 275 ; Howarth v. Mills, 1866, L. R. 2 Eq. 389}... ... And all attempts 
to evade the law of England, by marrying in a country where marriages 
with a deceased wife’s sister are lawful, have utterly failed in obtaining 
any sanction for such marriages from our Oourts.’ The ground for this 
prohibition as stated by Lord Campbell C. is that it is ‘contrary to the 
law of God’ (Bropk v. Brook, 1861, 9 H. L. C. 193). Profess Dicey continues: 
‘The principle applied by our Courts to marriagd with a deceased wife’s 
sister will be applied by them to any other marriage by a person domicil- 
ed in England which comes within the prohibited degrees, such as a mar- 
riage by an uncle with a niece.’ In that instance English law comes 
into conflict with Jewish and that of some European countries. 

Ina note Mr. Dicey points out that the difficulty is to know who, by 
English law, are prohibited from entering into a marriage forbidden by 
English law and he concludes on the whole,that they are ‘all persons,whether 
British subjects or aliens, domiciled in Englaed’, and ‘such persons only.’ 
This, he thinks, is the sounder view. It is*in conformity with Sottomayor 
v. De Barros, 1877, 3 P. D. ( C. A.) 1, and is reconcilable with the Colonial 
' Acts making the marriages in «question legal in the colonies.’ ° 

Asto ‘marriages prohibited by fordign law’ i.e. celebrated here between 
partieg, domiciled in the foreign country, they are invalfd in England 
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(though otherwise they would blegal here): e. g. first cousins in Portugal, 
who cannot intermarry without a dispensation from the Pope (Sottomayor 
v. De Barros, supra). The true ground of the English debision is that per- 
sonal capacity to contract must be determined by the lawe of domicil. 
Thus, to generalise, the rule seems to be that English Courts will not 
recognise a marriage where the husband is deemed to belong to a polyga- 
mous people but it will recognise all marriages where the husband is 
deemed to belong to a monogamous people, good by the law of the 
place where they are celebrated. 
This, however, does not exhaust the question. Suppose a Mahomedan 
„gentleman married two wives in England according to Mahomedan rites 
would he be guilty of bigamy? It is submitted—with considerable doubt— 
that he would not, This view receives some support from Re Ulee: The 
Nawab Nazim of Bengal’s Infants in 1886 (53 L. T. N. 5. 711 and 54 L. T, 
286). - There the Nawab married, according to Mahomedan forms, 5., an 
Englishwoman, in London in 1870. He was alroady married but S. did 
not know this. In 1875 he and S. made a statutory declaration before 
the Lord Mayor of London by which the children of the marriage were 
recognised as his heirs by Mahomedan law. In 1880 ‘he went through 
. a similar ceremony of marriage’ with another Englishwoman also before 
the Lord Mayor whereupon S. declined to live with him. In 1885, after his 
death, she applied to the Chancery Division for the custody of two children 
then in England. She admitted that her union with ‘the ‘Nawab’ was 
not a marriage and therefore, contended that, as her children were 
illegitimate, she had the right to the custody of them. But this view 
was not accepted either by Chitty J., or the Court of Appeal—by the 
former, on one ground among others that ‘although the marriage was 
invalid, accord#™g to the law of Christendom, the ahildren were not 
necessarily illegitim&te, as they had been recognised by the Nawab and by 
the Government and were legitimate by Mahomedan law’. ‘The marriage’, 
said Chitty J., ‘was a Mahomedan and by consequence a polygamous 
marriage and not intonded to be monogamous. Even if the éeremony 
were according to the Mahomedan law a marriage binding on the husband, 
yet still, according to English law, it was not a marriage binding on any 
spouse of English domicile, the yeason being that it was not intended to 
bea marriage.” The last words seem to mean that a Mahomedan marriage 
never can be a good mareiage in England, consequently, going through 
such a form could never foufld an indictmont for bigamy. And so the 
dearned editors of the 23rd edition of Archbold’s Criminal Pleadings:seem 
to uuderstand the passage, for they say (p. 1173), sub. Bigamy ; citing this 
case among others: ‘And the first marriage must also*have been a mono- 
gamous marfiage as understood in Christian countries,’ i. e. to make the 
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second bigamous. (Cf. ibid., p. 1180 note.) 

If this be the rue view, English men or women professing the Ma- 
hommedan faith, may go through one or more Mahommedan forms of 
marriage in England and Mormons may go through theirs. 

Iu 1878, however, one Reynolds, a Mormon, was comvicted of bigamy 
by a District Court in the territory of Utah and sentenced to imprisonment 
and fine. On error the Supreme Court of the United States affirmed the 
judgment below saying that ‘A party’s religious belief cannot be accepted 
as a justification for his committing an overt act, made criminal by the law 
of the land.’ The prisoner, knowing his wife was living, had married 
again in Utahand... set up ‘that the church whereto he belonged enjoin- * 
ed upon its male members to practise polygamy’ and that he had duly 
married again with the sanction and rites of thatOhurch. Held that the 
Court properly refused to charge the jury that he was entitled to an acquit- 
tal, although they should find that ho had contracted such second mar- 
riage pursuant to, and in conformity with, what he believed at the,timo 
to be a religious duty’ (Reynolds v. United States, 98 U. S. Reports 175) 
It seems that since 1896, when Utah became one of the United States 
polygamy is no longer legal there (see 10th Edition Encyclopaedia Bri- 
tannica, sub. Utah). In general support, howevor, of the view that English 
law will not- look at non-christian polygamous marriages as criminal, 
passages from a Judgment by Lord Stowell in 1821 may be cited: 

‘It is observed by the learned Dr. Hyde, that there is in every country, 
a body of inhabitants, formerly by much more numerous than at present, 
(and now generally allowed to be of foreign extraction) having a language 
and usages of their own, leading an crratic life, and distinguished by the 
different names of Egyptians, Bohemians, Zingarians and other names, in 
the countries where they live ; Upon such persons the general law of the 
country operates very slightly, except to restrain them from injurious 
crimes; and the matrimonial law hardly, I presume, in fact, any where at 
all. aa. Nobody can suppose, that whilst the Mogul empire existed, an 
Englishman [in India] was bound to consult the Koran, for the celebra- 
tion of his marriage. Even where no foreign connection can be aserib- 
ed, a respect is shown to the opinions and practice of a distinct people. 
The validity of a Greek marriage, in the seætensive dominions of Turkey, 
is left to depend, I presume, upon their own canons, without any refer- 

ence to Mahometan ceremonies. There is a gus Yentiwm upon this mat- 
ter,—a comity, which treats with tenderness, or atleast with toleration, the 
opinions and usages of a distinct people in this transaction of marriago 
Ruding v. Snvith,@ Hag. Consist. 384 and 386). As tothe legal consequ. 
ences of nen-recognition of polygamous marriages the law is by no 
means clear. As wo havo seen above, Sir J. P. Wilde in Hyde v. Hyde 
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declined to draw any conclusions as to ‘the rights of succession or 
legitimacy’ of the issue of such an union. In the case we have supposed 
of the Mahomedan gentleman marrying two wives in England, suppose 
he died intestate having real estate would the heir-at-law take? There 
is the authority of Mr. Justice Chitty in (UUee’s case, supra) for sayfng 
that the children of such a marriage were ‘not necessarily illegitimate’ 
and the learned Judge quotes the passage in Hyde v. Hyde just alluded 
to. In Parapano v. Happas (1894, A. O. 165) before the Judicial Committee 
of the Privy OCouncil,—a casefrom Oyprus where there was a conflict 
between Christian and Mahomedan law Lord Hobhouse, in delivering Judg- 
ment, spoke of ‘a quorion which has given some trouble in England, 
viz. the question whether tho right to inherit follows from the establish- 
ment of legitimacy’. It is impossible to deal here with a long and very 
difficult enquiry. Tho caution can only be given that from the invalidity 
of a ‘mixed’ marriage in English law, the same legal deductions cannot 
ne cessarily be made even in England as would be from that of an English 
union purporting to be a marriage. 


LIS PENDENS. 





ITS APPLICABILITY TO COURT SALES. 


Fara a series of decisions of the High Courts in India, which have 
applied the doctrine of Lis Pendens to Oourt sales, it may look 
superfluous to question the applicability ofthe doctrine to 
The principle jes in execution of decrees. However, ope may venture 

to say that the questiog is not free from doubt and the point cannot be 

said to be finally settled. In order to understand the difficulties that lie 
in applying the doctrine to Court sales, let us in the first place clear the 
ground by setting forth what is the Rule of Lis Pendens and on what 

principle it is based. In the leading case of Belamy v Sabins(1857) (1 De G. 

& J. 506), Lord Justice Turner explains the doctrine thus :—Itis a doce 

trine common to the Courts both of law and equity, and rests, I apprehend, 

upon this foundation, that it would be plainly impossible that any action 
or suit could be brought to g successful termination if alienations pendente 
lite wore allowed to prevail. The@plaintiff would be liable to be defeated in 
oyery case by the defondant’s alienating before the judgment or decree, 
apd would be driven tocommence his proceedings de novo, subject again to be 
defeated by the same course of proceeding.” In the same cise Lord Cran- 
worth says:—‘When a litigation is pending between a plaintiff antl a de- 
fondant as to the Pight of a particular estato, the necessities of mankind re- 
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uire that the decision of the Court in the suit shall be binding. not only on 

the litigating parties, but also on those who derive title under them by 


alienations made Petre the suit, whether such alienees had or had not . 


notice of the*pending proceedings. If this were not so. there could bo no 
certainty that the litigation would ever come to an end. A mortgage or 
sale ntade before final decree to a person who had no notice of the pend. 
ing proceedings would always render a new suit necessary, and s- inter- 
minable litigation might be the consequence.” In Metcal e v. Puly rtoft 
(2 Ves. & B. 205) Sir Thomas Plumer says:—“The true interpretation 
ef this rule is that the conveyance does not vary the rights of the parties 
in the suit; that it gives no better right, having no effect with reference 
to any beneficial result against the plaintiffin that suit; and it is very 
reasonable that the litigating parties should be exempted from the neces- 
sity of taking notice of a title acquired under such circumstances. With 
regard to them it is as if it had never existed; otherwise suits would be 
interminable, if' one party pending the suit could by conveying to 
others create a necessity for introducing new parties. The voluntary act, 
therefore, of the defendant conveying to another cannot vary the situa- 
tion or affect the right of the plaintiff.” Looking into the English chses. 
it appears that in England the doctrine of Lis Pendens has been applied 
to private alienations only. 
According to the opinions of Lord Justice Turner and Lord Oranworth, 
as given in the leading case of Bellamy v. Sabine, the doctrine of Lis Pen- 
REE ENET dens does not depend upon the doctrine of notice, but on 
English and Indian the principle that the law does not allow litigant parties 
law. to give to others, pending the litigation, rights to the pro- 
perty in dispute, so as to prejudice the opposite party. In England after the 
passing of the statute (1839) 2 & 3 Vic. c. 11, the previously existing law 
has been modified. Section 7 provides that Lis Pendens will not affect 
purchasers or mortgagees without notice unless it is registerag and re-regis- 
tered every five years. Bo it may be said that in England the doctrine 
of Lis Pendens depends upon constructive notice. According to the opini- 
on of Dr. Gour, in India there is no provision for the registration of suits 
and so the „doctrine must be held to apply in the sense ıt was applied 


in England prior tothe statute of 1839. 
_ In India the doctrine was applied tẹ natives in early times asa 
principle of justice, equity and good conscience. See Kasim Shaw v. 
The doctrine Denodapersad Chatterjee (1862-63) 1 Hyde 160, where Mr. 
artly emhodied Justice Wells said:—“ It was suggested by Mr. Bell, as a 
ee eee new question, whether the doærine of Lis Pendens is ap- 
1859 and 1882: plicable to natives. There can be no doubt that itis. The 
finaly incorpo. principles both of eqpity and common law are applicatle 


Transfer of Pro- to n&tiyes and it cannot be otherwise as regards an equit. 


A t. Ld ° a s s * e 
coe *, able principle of universal application such ag this is.” 
The principle was recognized and embodied toa certain exfent in ss. 223 
d e © 
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and 240 of the Oode of Oivil Procedure, Act VII of 1859, as a part of ad- 
jective law. Section 223 of Act VIIL of 1859 ran asgfollows: —“If the 
decree be for a house, land or other immoveable property in the occu- 
pancy of a defendant or of some person on his behalf. or of some person 
claiming under a title created by the defendant subsequently to the in&titu- 
tion of the suit, the Court shallorder delivery thereof to be made by 
putting the party to whom the house, land or other immoveable property 
may have been adjudged, or any person whom he may appoint to receive 
delivery on his behalf, and, if need be, by removing any person who may 
refuse to vacate the same.” Section 240 ran as follows:—‘After any 
attachment shill have been made by actual seizure or by written 
order as aforesaid, and in the case of an attachment, by written 
order after it shall have been duly intimated and made known in man- 
ner aforesaid, any private alienation of the property attached, whether 
by sale, gift or otherwise, and any payment of the debt or debts or divi- 
dendg or shares to the defendant during the continuance of the attach. 
ment shall benull and void.” The rule of Lis Pendens,irrespective of s. 223, 
was applied by the High Courts in India. See Sam v. Anundi, 6 Mad. H, 
0. R. 75; Manual Fruval v. Singapa/li, 7 Mad. H. C. R. 104; Umamoyee v. 
Tarini Prasad, 7 W. R. 225. In the Code of Oivil Procedure, Act XLV of 
1882, that portion of s. 223 of the Code of 1859, which related to Lis Pen. 
dens, has been omitted in the corresponding s. 263, probably because it 
is not a matter of procedure. We find, however, s. 276, corresponding 
to s. 240 of Act VIII of 1859, embodied in the new code. Section 276 
provides against private alienation of property, whether moveable or 
immoveable, by sale, gift, mortgage or otherwise after an attachment is 
levied and layædown that it shall be void against all glaims enforceable 
under the attachmegt. Section 276 is very nearly the same as section 240 
of the Act of 1859, with the addition of the words ‘against all claims 
enforceable under the attachment.’ Finally we find in s. 52 of the Trans- 
fer of Property Act (Act IV of 1882) the full recognition of the doctrine of 
Lis Pendens, as a part of substantive law. Section 276 prohib ts aliena- 
tion after an attachment. Secgion 52 prohibits alienation during the 
active prosecution of a contentious suit or proceeding. A transfer made 
in violation of s. 276 is not absolutely void, but void against all claims 
enforceable under the agtachment. Similarly, transfer in violation of 
s. 52 is not absolutely void but inoperative as against the parties to the 
suit. Section 52 lays down that during the active prosecution of a con- 
tegtious suit or proceeding in which any right to immoveable proporty 
is directly and specifically in question. the propesty® cannot be trans- 
ferred or otherwise dealt with.by any party to the suit or prebeeding so 
as to affect the right of any other party thereto, except under the autho- 
© P . 
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rity cf the Court and on such termseas it may impose. The conditions 
under which s. 52eapplies are:—_{1) There must be a contentious suit or 
proceeding jn a Oourt having authority in British India; (2) A right to 
immoveable property must be directly and specifically in question. Reading 
the pfain language of the section, one can hardly suppose that the prohi- 
bition against transfer or otherwise dealing with by a party was intend- 
ed to be aimed at affecting the rights of purchasers at Court sales. 
Reading the section along with cl. (d) of s. 2 of the Act, it is, 
one may venture to say, quite clear that the legislature did notintend that 
any transfer by or in execution of a decree or order of a Court of compet-, 
ent jurisdiction should be affected by the provision of s. 52. The portion of 
s.2, material for our purpose, runs thus:— “ But nothing herein contained 
shall be deemed to affect—(d) save as provided by section 57 and chapter 
IV of this Act, any transfer by operation of law or by, or in execution of 
a decree or order of a Court of competent jurisdiction.” Lunguage, more 
clear, could not have been used to exclude transfers in execution of d€crees 
from the operation of the doctrine of Lis Pendens. Dr Stokes, in the Anglo. 
Indian Codes, Vol. I, says in his note on s. 52, that the section does not apply 
to execution sales. In spite of the clear language of the sections, our High . 
Courts have held even in cases arising after the coming into operation of 
the Transfer of Property Act that the rule of Lis Pendens affects the rights 
of purchasers at sales in execution of decrees of Courts. The earlier cases 
on the subject are mainly responsible for the view which the High Courts 
have taken about the applicability of the doctrine to Court sales, even 
after the coming into operation of the Transfer of Property Act. 
Let us, therefore, examine the earlier cases on the point. In Calcutta, 
as early as 1867, efect was given to the doctrine in the case of Umamoyee 
v. Tarini Prasad Ghose (7 W. R. 225. Later on in 1074 
‘Early caselaw; Sir Richard Couch applied the doctrine in Raj Kishen 
Mukerji v. Radha Madhub (21 W. R. 349), under the 
following ¢ircumstances. The plaintiff brought a suit to recover rent of 
certain property which had been sold by auction in satisfaction of a 
money decree against M and purchased by the plaintiff. The defendant 
pleaded that the property was mortgaged to him by Mand that he 
had purchased the property at asale in execution of his decree 
on the mortgage. The attachment upon ewhich the sale at 
which the plaintiff purchased was levied on M%h November 1891 and the 
sale took place on 18th April 1872. Meanwhile in December 1591 the , 
defendant brought a suit on his martgage and in February 1872 there was , 
a consent decree in the mortgage suit aiid attachment was levied a few 
days before the sale to the plaintif. Sir Richard Couch held ‘that as the 
„suit on the mortgage bond was pending at tho time of “the plaintifs 
° e 
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purchase, the defendant: had a géod title against the plaintiff. Couch 
C. J. declined to follow the view of Sir James Colvile, Jutige of the Supreme 
Court in Gourmonee Debes v. Reed, (1851) 2 Taylor and Beli, p. 83. The 
judgm nt of Sir Jgmes Colvile was based partly on thefact that there had 
been no English case applying the doctrine of Lis Pendens to a Sheriff's 
sale. Sir Richard Couch accounts for the absence of English cases by say- 
ing that before the passing of the Act, 1 & 2 Vic. c. 110, the equity of 
redemption was not an interest which could be taken by the Sheriff in 
execution of a judgment of a Court in England and be sold by him. The 
explanation piven by Sir Richard Couch for the absence of English cases 
on the point may be true as regards suits on mortgages, prior tol & 2 Vic. 
c. 110. But there must have been other kinds of suits, e. g. for possession of 
property for partition, for enforcement of a lien &c., and surely if the 
doctrine of Lis Pendens was considered applicable to sales by the Sheriff, 
thare ought to be cases on the point in the English reports, at least after 
the passing of 1 & 2 Vio. c. 110. But from the fact that there are no 
cases, it must be taken that according to English law, the doctrine applies 
to private alienations only. Examine all the leading English cases 
on the point, e. g. (1) Bellamy v. Sabine, 1 De G. & J. 566; (2) Metoalfe 
v. Pulvertoft,2 Ves. & B. p. 205; (3) Turner v. Wright, 4 Beavan 40, 
(4) Tyler v. Thomas, 25 Beav. 47 ; (5) Winchester v. Paine, 11 Ves. 194, and 
you find that they were all cases of private alienations. In Turner v. 
Wright, the bill was by a purchaser of an eatate against the vendor for spe- 
cific performance of the contract for sale, and the allegation was that the 
defendant had since the contract let the estate and that he threatened 
to sell it to another purchaser. In Metcalfe v. Pulvertoft, defendant (wife) 
pleaded in b&f to the whole bill that the plaintiff perchased pending a 
bill preferred by Rer against the vendor (husband) to have the settle- 
ment carried into effect. At the end of the judgment in 21 W. R. Couch C.J. 
says at p. 35! :—‘ Although there may be no decision of the English 
Courts upon the question, the case, in our opinion, clearly cémes within 
the reason of the rule, and with the utmost respect to the judges of the 
late Supreme Court we feel cOmpelled to say that we cannot treat their 
decision asan authority ongthis point.” The doctrine of Lis Pendens 
was subeeqnent!y applied in the following cases in Calcutta :—(1) Ram 
Kishen v. Doolee Chur, 22 W.R. 547: (2) Rabia Khanum v. J. Wise, 23 
W. R. 328 ; (3) Lala Kali Prasad v. Buli Singh, (1878) I. L. R. 4 Cal. 789. 
The earliest case in the Bombay Presidency in which the doctrine 
of Lis Pendens was applied to a purchaser at a Court sale was the case 
— aon of Krishnappa v. Bahiru, (1871) 8 B? H. 0. 55. In that case 
; Mr. Justice Mtlvill applied the principle of the rule of 
Lis Peydens.- He says, “to what extent our Courts should apply the 
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maxim ‘pendente lite nihil irnovatir’, is a question which we believe 
has yet to be dackded.” Still at p. 61, he expresses his opinion; “ An 
alienation made by a defendant pendente lite is not more valid, 
because made under an order of Court issued ynder a misappre- 
hension of which he was the wilful cause, than it could have 
been if it had been made voluntarily.” On looking into the report and 
the judgment it appears that there is no reference to English cases. It 
eseems Mr. Justice Melvill gave his opinion with regard to s. 223 of the 
Code of 1859. The next case is that of Ravji Narayan v. Krishnaji 
Lakshman, (1874) 11 B. H. C. R. a. o. 3. p. 139. Then there are the cases 
of Pranjiwan v. Baju, I. L. R. 4 Bom. 3t; Perwati v. Kisænsingh, I. L. R. 
6 Bom. 567 and Surubji v. Ishwardas, (1892) P. J. 5. 
Generi After the passing of the Transfer of Property Act, the 
Transfer of Pro- doctrine of Lis Pendens was applied to Court sales in the 
perty Act. following cases :— Fd 


(1) Jharoo v. Rajchunder Ds, (1885) I. L. R. 12 Cal. 299. 
(2) G wind Chander Roy v. Guru Churn Kurmoker (1887) I. L. R. 15 
Cal. 94. ‘ 

(3) Kunhi Umah v. Amed, (1891) I. L. R. 14 Mad. 491. 

(4) Motilal v. Karrabuldin, (1897) I. L. R. 25 Cal. 179 P. c. 

(5) Harshankar v. Show Govind, (1898) I. L. R. 26 Cal. 966. 

(6) Dinonath Ghose v. Shama Bibi, (1900) I. L. R. 28 Cal. 23. 

It may be noted, however, thatin almost all the cases mentioned 
above, the pending suit was on a mortgage. In such a case a purchaser at 
a Court sale in execution of a money decree in another suit doesnot get a 

- clear title to the pgoperty but a title subject to the rights othe mortgagee. 
not on account of the doctrine of Lis Pendens, butbecause there was a 
prior equity in favour of the mortgagee. It is a misnomer to say that 
the doctrine of Lis Pendens applies to such a case. ° 

The ¢arliest case in which a strong opinion was expressed that the 
doctrine of Lis Pendens should not be extended to a purchaser at a sheri- 

T EEE T ff’s sale is the case of Gotrimonee Debes v. Reed, (1851) 
doubt was raied as 2 Taylor and Bell 75. Quhgequently in Nufer Nurdhe v. 
to the applicability Pam Lal, (1871) 15 W. R. 308, Mr. Justice Dwarkanath 
Court sales. Mitter followed the view expræsed by Sir James Colvile 
in Gourimonee Debee v. Reel. Then we fidt a doubt raised as to the s 
applicability of the doctrine to Court sales in Ali Shah v. Hussein Baksh, + 
(1879) I. L. R. 1 All. 588. In Calcutta, in the case of Chandra Nath Mullick e 
v. Nilkant, (1882) T. L. R. 8 Cal. 690, Mr. Justice Cunningham and 
Mr. Justice Tottenham raised a similar doubt. Later on'Mr. Justice 
: Birdwood held in Lallu v. Kashibai, (1886), I. L. R. 10 Bom. 400 that the 
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doctrine did “not apply to a Court sale and declined to follow the 
carlier Bombay cases in 11 Bom. H. O. R. 139 and I. L.gk. 6 Bom. 567. 

In the latest case of the Bombay. High Court, Byramj, v. Chunilal, 
(1907) I. L. R. 27 Bom. 266, in which the doctrine of Lis Pendens was Leld 
applicable to Court sales, Mr. Justice Aston says :—* It is not necessSry to 
pursue this point further, because whatever doubts may have been cast by 
the judgment of Birdwood and Jardine JJ, upon the correctness of the 
view taken in the earlier decisions in Rivyji Narayan v. Krishnaji. 1), 
B. H. C. R. 139 and Purwrts v. Kisan Singh, I. L. R. 6 Bom. 567 already 

«cited, that the rule of Lis Pendens applies to Court sales. are fully removed 

by the decision of the Privy Council in Radha Madhub H ldir v. Mano- 
har Mukerji, L. R. 15 I. A. 97, and Motilal v. Kurrbuldin, I. L. R. 25 Cal. 
179 as weil as by the provisions of s. 52 of the Transfer of Property Act 
(LV of 1882) 80 that it may now bataken as settled law thatthe rule 
ot Lis Pendens is applicable to Cuurt sales.” 

e wi.l see what the provision ins. 52 is. From the preamble it ap- 
pears that the Transfer of Property Act was passed for the purpose of 
Interpretation of Ofining and amending certain parts of the law relating 

e s.2cld.&8,52. to the transfer of property by act of parties. So primd’ 
facie the Act cannot affect transfers which are not male by act of parties. 
S. 2 cl. (d) makes it clear. In gs. 52° there are no words to show that it 
was to affect transfers by operation of law or by or in execution of a 
decree uf a Court, unless one spells out such a meaning from the words 
‘otherwise dealt with.’ But this may ba called a forced construction of 
the words. If the legislature intended to prohibit sales in execution 
of decrees, why did it not use plain language in the Section? On the 
contrary, the ifftroduction of cl. (d) ins. 2 shows that the intention of the 
legislature was to e&clude transfers by operation of law or in execution 
of a decree of a Courtfrom the operation of the section. The words 
‘otherwise dealt with’ may have been used rather to refer to disposal by 
will than to involuntary transfers. When property is sold by Court in 
execution, it cannot be said to have been ‘dealt with’ by the judgment 
debtor. It ig the Court which deals with it. The Court purchaser derives 
his title by operation of law agversely to the judgment; debtor-see the re- 
ma k3of the Privy Council in Dkinendronath v. Rameswar, I. L. R. 7 Cal. 
107 ;L.R.8 1. A. 65. In Deolwrds.v. Jenkins, 18 Q.B.D..Lo d Esher, M.R.says 
at p.457: ‘He (execution Yreditor) claims through and by the law as 

e against the execution debtor and not through and under him.’ The Act 

e deals with voluntary tranofers and exclades fromits scope all involuntary 
transters ‘by operation of law or in execut.on of decrees of Oourts. Further 
we observe that s. 52 occurs im Chapter II, which deals with transfers of 
proporty by act of Daiei 


‘Court, there is any transfer of interest. It would be more correct 
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In interpreting ol. (d) of s. 2, Sir Francis Maclean C.J. says in 
Promitha v. Kali, }. L. R. 28 Cal. 748. “ Section 2 Cl. (d) appears to me to 
mean that the various provisions in.the Act regulating and codifying the 
law as to the actual tranfers by act of partics shall not affoct transfrrs T 
operation of law. The latter are to remain unaffected by those provisions.’ 
It was a case under cl. (d) of section 111 of the Transfer of Property Act. 
The question was whether the lease came to an end, when the interest of 
the zemindar and putnidar was vested in one and the same person at the 
same time by the zemindar purchasing the putni leases in exécution of a 
decree for arrears of rent. Sir F. Maclean C.J. and Mr. Justice Bannerjee » 
held that the lease determined under section 11]. The argument at the 
bar was that under cl. (d) of section 2, sec. 111 was not applicable to the 
case, as the transfer of interest was by a sale in execution of an order of 
a Court. . The first question is whether when the interest of the zemindar 
and putnidar is vested in the same person by a sale by an order of a 

say 

that there is a merger of interest. Section 111 provides that the lease 
determines when there is a merger of interest. Section 111 only lays 
down that under certain circumstances the lease comes to an end. It does 
nut lay down under what circumstances merger may take place. So 
really speaking cl. (d) of Section 2 has no application, becausa there is no 
transfer of interest, Assuming that there is a transfer of interest, 
it would not be wrong to apply Section 111, because the section 
is merely confined to laying down that the lease comes to an end 
under certain circumstances and because it dves not affact the transfer. 
It does not lay down in what cases the interests of the lessee and the 
lessor become vest d in one person nor does it say that the transfer or mer- 
ger of interest by operation of law or in execution ofga dacree is invalid. 
Sir F. Maclean says at p. 747 :—- There is nothing in section 111 which 
affects—a term which perhaps may mean validate oy invalidate—-the trans- 
fer: it onlyesays what the result in point of law is to be on the happening 
of a certain event. which may resu t either from transfer by act of part es 
or by operation of iaw, or in execution ofea decree,” What this judg nent 


‘impliedly lays down is that when a transfer by operation of law or in 


execution of a decree or order of a Cou t is affected by any of the provi- 
sions of the Act, then cl. (d) of section 2comes into operation and further 
that when a transfer by operation of law or @n execution of a decree or 
order of a Court is not affected by any of the provisions cl, (d) of sec.2 . 
dues not come into force, i. e. the provisions of the Act apply to it, èe è 
A similar questien as regards the interpretation of c.. (d) of®section 2 
arose in Gays Persad v. Baijna'h, (18:2) LL, R. 14 All 176. There i in the 
course of the winding up of a company, the official liquidator, with the 
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sanction of the Court, sold by auctior the remainder of a lease for a term 


- of years. No written assignment of the lease was exeeuted. The ques- 


tion was whether the lease was invalid, as it was not in writingaud regis- 
tered as required by section 107,or whether it came within cl. (d) of section 
2 and so s. 107 did not apply to it. Sir John Edge C.J. and Tyrrel J. did 
not de.ide the question, whether the assignment was in execution of an 
order of a Court and whether under s. 2 cl. (d), s. 107 applied to it or not. 
They decided the case on other grounds. But their opinion seemed to bee 
that the transfer was in execution ofthe order of the Court and that under 
‘c. (d) of sec, 2, 8.107 did not apply to it. In Krishnan v. Perachan,I. L. R. 15 
Mad. 383, the question was rais: d whether section 135 applied to the sale 
ofadebt, andit was held that the sale being by Court, according to cl. 
(di of section 2, section 135 did not apply to it.In Punithavelu Mudaliar v, 
B.Ayyangarl.L R.25 Mad, 406.it is held that the doctrine of Lis pendens does 
not app'y to the official assignee, being a transferee by operation of law. 
Putting the above interpretation on cl, (d) of section 2, it is clear that it 
excludes sales in execution of decrees from the operation of section 
52, because that section affects such transfers. As Dr. Gour says in 
his commentary of the Act, Vol. I, 2nd Ed. at p 13; “A transfer in invitum, 
as for example, in execution of a decree does not fall within the purview 
of the Act. which is limited in its scope only to ‘ transfers by act of par- 
tice. Accordingly sales on insolvency &c. are all within the exception.” 
Turning now tothe Privy Council decisions, we find that the first case 
in which the Privy Council expressed an opinion that the doctrine of Lis 
Pendens applied to Court sa‘es was the case of Milkunt 
Consideration of Dannerii v. Suresh Chandra Mullick. (1885) L L. R. 12 Cal. 
cas. 7 414, on appeal from the decision ofthe High Court of 
Calcutta in thecase 8f Ohuwnder Nath Mullick +. Nilkant, I. L.R.8 Cal. 690. 
The High Court had incidentally expressed a doubt as to the applicability 
of the doctrine to Court sales. It was not necessary for their Lordships 
of the Privy Council to decide the question, because they reversed the 
decree of the High Court on other grounds. Still in the judgment they 
said :— Whether the High Court’are right in their limitation of the doc- 
trine of Lis Pendens, may, asuabove intimated, be doubted’. It is an obi- 
ter dictum and not adecision of the Privy Council. Subsequently we 
find Privy Council decidiongin Radha Madhub Holdar v. Manohar Muker- 
gt. L.R. 1S T.A.97 and Motilal v. Karrabuldian. I. L. R. 25 Cal. 179, in which 


the doctrine was apparent:y applied. We will rather close!y examine the 


* last two cases Take the caso of Radia Madhub Holder Ye Manohar Muker- 


ji, 1. L. R. 15 Cal. 756: L. R. 15 I. A. Y7. This case was substantially the case 
in 21. W. R. 349, decided by Sir Richard Couch. The parties Were almost 
the samæ The principal question before the Privy Council was yhether . 
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the previous decision of the High Court tn 21 W. R. 349 was conclusive as 
Res Judicata. The High Oourt based its decision on the ground of Res 
Judicata. The Privy Council also held that the second suit was barred by 
Res Judicat&. Nodoubt the Privy Council express approval of the deci- 
sion,of the High Oourt in the previous litigation on the point of Lis Pen- 
dens in strong language. But it cannot be said to be a decision of the Pri- 
vy Council but only an expression of opinion. Lord Hobhouse said :—“There- 
fore their Lordships conceive that the matter was expressly decided by 
*the High Court in the rent suit; but they desire to add that even if it had 
not been so decided, they see no reason to believe that any amount of 
argument would induce them to come to a different conclusion than 
that to which the High Court came.” The question is not at all discuss- 
ed in the judgment. 
We will next examine the case of Motilal v. Karrabuldin, (1897) LL.B. 
25 Cal. 179. The Privy Council bases its decision on the ground that after 
the first sale, there was no interest left to be sold. Mr. Branson, chinsel 
for the appellant, did raise the point that the distinction between volun- 
tary alienation pendente lite and involuntary alienation should be ob- 
served and cited the cases of Sedgwick v. Cleveland, New York Ch. Rep. 287 
and Turner v. Wright, 4 Beay.40. But in the judgment delivered by Lord 
Hobhouse, we do not find any reference to the cases or to s. 52 of the 
Transfer of Property Act. Strange to say, the attention of their Lordships 
of the Privy Council does not seem to have been drawn to cl. (d) of s. 2 
and to s, 52. So we cannot say what the decision of the Privy Council may 
be after the point is fully argued and it cannot be said that the question 
is finally settled, until there is a decision of a Full Bench or of the Privy- 
Council on the point. Ps 
The first reported case in which the question, whether cl. (d) of sec. 2 
prohibits the application of s. 52 of the Transfer of Property Act to 
Sukhdeo Persad v. Court sales, was mooted, is the case of Sukhdeo Prasad v. 
agers ae ‘on. Jamna, LL.B. 23 All p. 60. Mr. Justice Aikman oi in hig 
ee ns ee judgment atp. 62 that it is clear from cl. (d) s. 2 of the 
the doctrine to Transfer of Property Act ghat 8.52 does not apply toa 
SPU EE eee sale in execution of a decree. But, curiously enough, he 
further on says: “ But this will not dispose of the case, for it may be 
governed by the doctrine of Lis Pendens, even thoygh s. 52 has no appli- 
cation.” Now, after the passing of the Transfer of Property Act, one 
fails to see how one can go outside s. 52 to find out the doctrine of Lis 
Pendens. Dr. Gour, in his commentary of the Act, Vol. I. 2nd editien, 
Says at p. 10: “ After, the passing of this Act, Indian Oourts age not to 
apply the Bnglish equitable doctrines to India.” In support of his view 
us to the applicability of the general doctrine of Lis Pendems, apart from 
i J "88 *e ° s ` 
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that laid down in s. 52, to Court sales, Mr. Justice Aikman says :— When 
a Court sells property as belonging to a judgment-debtor, the purchaser 
can acquire, and the Court can convey, no higher interést in the proper- 
ty than the judgment-debtor himself has. If there is an infirmity in the 
title of the judgment-debtor, that infirmity attaches to the title of 
the auction-purchaser, just as it would in the case of a private sale.” 
No doubt the purchaser at a Court sale does not get a title if the judgment 
debtor has none. But that is on account of the principle that a man can 
not convey a better title than he has and because the Court does not ° 
guarantee the title of the judgment-debtor but sells the right, title and 
interest of the judgment-debtor in the property, See (1) Bhookhun Bhar- 
bawa v. Bhaiji Parag, 1 B. H. 0. R., a. 0. 3. 19; (2) Dhondu Mathuradas 
Naik v. Ramji Valad Hanmanta, (1867) 4 B. H. C. R. a.c. 3. 1145 (3) 
Mathuradas v. Kalia Khusal, 7 B. H. C, R. 24; (4) Chintaman v. Shivram, 
9 B. H. 0. R. 304; (5) Ram Narain Singh v. Mahtab Bibi, I. L. R. 2 All. 
828, “Wn the last case, it was said:—“In judicial sales in execution of 
decrees of Court there is ordinarily no warranty of the title of the judg- 
ment-debter in the property sold on the part of the decree-holder or of the 
, officer conducting the sale.” In the case of Doral Ali Khan v. Abdul Aziz 
L. R. 5 L A. 125, the Privy Council say:—“ The purchaser at a Sheriff’s 
sale has at best very inadequate means of investigating the title of the 
judgment-debtor. All that is sold and bought is the right title and 
interest of the judgment-debtor with all its defects; and the Sheriff who 
solls and executes the bill of sale, is never called upon and would refuse 
to execute any covenant of title.” Mevill J. said in the Full Bench case 
of Sobhagchand v. Bhaichand, I. L. R. 6 Bom. 193, at p. 207:—“A Court 
gale is only a process by which a Court does for a debtor what he is bound 
to do for himself, i. e. to sell his property in order to pay his debts. If he 
did this for himself, he would be bound to protect the rights of prior incum- 
brancers ; andthe Court which acts for him, is equally bound to do the 
same.” As laid down in the above cases, the title of a purchaser,at a Court 
gale depends upon that of the judgment-debtor. A purchaser at a Court 
galo takes the property subject to prior equities, whether a suit in 
which the right to the property may be in question, is pending or 
not, When a suit is pending, the title of the auction-purchaser 
depends upon the result of the suit. Really speaking, when a suit is. 
pending, the purchaser at 4 Court sale does not get a title, not because 
> there is Lis Pendens, but because the judgment-debtor has not a good 
e title to convey. In the case of a private sale, in the absence of a contract 
to the contrary, there is an implied warranty of tigle*on the part of the 
seller (s. 55 of the Transfer of Property Act). Ina the case of a private sale 
or alienationeby the judgment-debtor, the purchaser or alienee, if bond 
© e é e 
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fide and for value, would ordinarily get a good title. In Bhikoo Saloo v. 
Katk Ali Khan, 9 W.R. 86, it was held that a party purchasing with 
notice that his vendor’s title is contested would get nothing if that 
title turns out invalid. It was in order to pPevent the judgment-debtor 
fromealienating his property during the pendency of a suit in relation 
thereto between him and a third party and in order to protect the rights 
of parties toa pending suit, that our High Oourt applied the doctrine 
oof Lis Pendens to private alienations made pendente lite, independently 
“of the doctrine of notice. It was with a similar purpose that s. 276 was 
incorporated in the Code of Civil Procedure. But s. 276 is not wide 
enough. It provides against private alienation by the judgment-debtor 
after attachment. Before attachment there was nothing to prevent the 
jadgment-debter from :alienating the property. In order to prevent 
this, when the law about transfers by act of parties was codified, s. 52 
was incorporated in the Transfer of Property Act. In the case of a Court 
sale, the title of the purchaser always depends upon the result of théffend- 
ing suit. Even if a suit is brought, questioning the title of the judgment- 
debtor, after the date of the purchase, the title of the Court purchaser 
depends upon the result of the suit. A Court purchaser cannot raise 
the plea of a bona fide purchaser for value without notice. See Radha- 
Nath Dass v. Gisborne, 14 M. I. A. 1 and Bhikaji v. Yeshwantrao, I. L.R. 
8 Bom. 489. 

- Whether the doctrine of Lis Pendens is held to apply or not, the rights 
of third parties are sufficiently protected by the principles laid down in 
the cases above mentioned. So really speaking it is not necessary to ex. 
tend the doctrine to Court sales. As observed by Sir James Oolvilein Gousri 
Monee Debes v. Reeg, 2 Tay. and Bell atp. 108-9, “The title which a purcha- 
ser takes at asale by the sheriff is necessarily that of jhe judgment-debtor. 
The sheriff sells under a common law power. Whatever equities attach on 
the estate of the debtor, attach on it in the hands of the purchaser. . . . 
There is xo necessity for applying the doctrine of Lis Pendens to such a 
transaction. The reasons in which the maxim had its origin do not call 
for such an application of it.” Atp.1106 “To declare the purchaser at 
a sheriff's sale subject to the doctrine of Lis Pendens, would be to extend 
a doctrine productive of much hardship to purchasers, beyond any case 
establishing it, by applying it to a case where thg purchaser has, in fact, 
nothing to do with any party to the suit.” “dn such a case, the equitable 
title will attach independently of the doctrine of Lis Pendens, not by 
virtue of constructive, that is, unreal notice, but by virtue of the existence 
of a prior equity fo which, whether known or unknown, the disposition is 
subject.” 4he remarks of Sir J. Colvile, made with reference to a sheriff's 
Salo, apply equally to Court sales in the Mofussil, ° 
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To sum up:—We have seen that according to English law the doctrine 
of Lis Pendens is applicable to private alienations and ghat cl. (d) of s. 2 
of the Transfer of Property Act makes it clear that s. 52 doeg not apply 
to Court sales. We have seen that s,276 of the Code of Civil Procedure 
prohibits private dlienation of property after an attachment and that 
the portion of s. 223 of the Code of 1859, dealing with the doctrine of Lis 
Pendens is not incorporated in the Code of 1882. Therefore it was that 
s. 52 was embodied in the Transfer of Property Act to prevent private, 
transfers of property during the pendency of a suit relating thereto and 
before any attachment was levied on it. Tho title of a purchaser at a Court 
sale being dependent on that of the judgment-debtor, whether a suit is 
pending or not, it is not necessary to apply the doctrine to purchasers at 
Court sales and so the legislature has by cl. (d) of s. 2 excluded transfers 
by operation of law or in execution of a decree of a Oourt from thg opora- 
tion of s.52 of the Transfer of Property Act. Except in the case of 
Sukh% v. Jamna, I. L. R. 23 All. 60, the question whether s. 2 cl. (d) ex- 
cludes Court sales from the operation of s. 52 has not been considered in 
any of the cases decided by the High Courts. lt is hoped that on an occa- 
sion arising, a Full Bench of any of the High Courts or the Privy Council 
will consider the question and finally settle the point. 


PARTITION DECREE AND THE STAMP LAW. 





P RIOR to 1899 decrees of Civil Courts were not liable any Stamp duty 
under any of the old Stamp Acts. An exception however, has now been 
made in the case of a decree directing partition, by inclyding it in the de- 
finition of the term “instrument of partition” in section 2 clause 15 of the 
present Act II of 1899° The result has been that the decree has now become 
liable to a stamp-duty at the rate of 8 annas per cent on the total value 
of the plaintiff's shure. This, it is submitted, is an unnecessaryeand addi- 
tional taxation upon the plaintiff. How it is an unnecessary and therefore 
unjust tax, as also how and why the plaintiff has to pay it no less than three 
times under inevitable circumstances and what difficult questions now 
arise, are matters, which though ôf no mean importance, are beside the 
question ; as Our present purpose is only to bring to the notice of the au- 
thorities and of the general Bublic, that the inclusion of the Civil Courts’ 
decree in the term “ instrument of partition” has resulted in imposing & 
“double taxation on the suitors when that was never the intention of the 
Governmeyt in inserting the new definition as clauseel5°to section 2. 

- Every one knows that the doors of the Civil Court are always closed 

to every suitor unless he is a pauper. But even in a pauper’s case, he has 
e t 


è r x 


ù 
October 19086) 4 -o JOURNAL,’ i 301 


e 
first to pay a small stamp duty of 8 annas for permission to sue in “forma 
pauperis.” Every ether suitor has first to pay in the shape of a Court 
fee stamp a heavy tax called the “Court fees,” according to the nature of 
his claim and according to the provisions of the Court Feos Act. In a suit 
for partition therefore, the plaintif has to pay the Court-fee tax at the 
rate of 74 per cent on the total value of his share in the undivided proper- 
ty of which the partition is sought, and when the value of his entire share 
exceeds 1000 rupees, then rupees 75 for the first thousand plus such am- 
ount as may be payable under the Court Fees Act. It is only when the plaint- 
iff pays this tax and writes his plaint on the stamp-paper of that value » 
that his suit is entertained and registered. To demand of the same 
plaintiff a further tax at the rate of 8 annas per cent on the entire value 
of his share to enable the Court to draw up its decree, would in my humble 
opinion be taxing him a second time for the same purpose for which the 
first heavy tax in the shape of Court-fee-stamp was paid by him. 

To draw up a decree in pursuance of its judgment is purely thefousi- 
ness, I may even say, duty of the Court as laid down in ss. 205 and 206 of the 
Civil Procedure Code. There is no litigation for which a new tax can be 
demaded. If the plaintiff establishes his claim, the Court is bound to pass e 
a Judgment in his favour and to draw up a decree in pursuance of it under 
the said sections, to enable him to recover possession of his share as claim- 
edin the plaint anddecreed in the judgment. It was for a declaration 
of his right to and recovery of possession of his share that he had paid 
the Court-fee tax at the time of the institution of his suit. Drawing up 
a decree in pursuance of the judgment is no more a new proceeding or 
anew purpose than recording evidence or writing out judgment is. In 
short recovery of pessession for which the first tax in the shape of Oourt- 
fee was paid is an end to which the recording of evidegce, the writing out, 
of judgment and the framing of decree &c. are only means. One: therefore 
fails to see why the same plaintiff should be made or asked to pay any tax 
whatever a*second time, | 

That the Government had not the smallest intention to impose any 
new or second tax is quite clear from th speech of the Hon. Sir James 
- Westland who was in charge of the Bill go amend the old Stamp Act. 
That the Stamp Act should not operate as double taxation in any case, was 
his first care is also.clear from the words “not chatgeable under the Oourt 
Fees Act” used by him in the description of*several articles which are 
subjected to the stamp-duty under the General Stamp Act. But itis also + 
equally clear from the same speeeh that he was labouring under some ° 
misapprehgnsion as to how decrees and awards directing partition werg 
carried into'effect, and that, but for this misapprehension he would; cer- 
tainly have excluded decrees of Civil Courts at least, from the defnition: 
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if not- the awards also. The onion given by the Hon. Member when 
presenting the report of the Select Committee to the Legistative Council 
for including them both in the definition was, that ne who intend- 
ed to divide their joint property and become separate, instead of draw- 
ing up a partition*deed on a proper stamp provided for an instrument of 
partition agreed to dn award being made by arbitrators, because the 
stam p-duty on an instrument of partition was far higher than the duty on 
an arbitration award; and thus caused loss to Public Revenue. No 
doubt, the duty on partition-deeds being ad-valorem without limit 
increased in amount according to the value of shares divided and was 
therefore far too high. Whereas. in the case of awards under the Old 
Act, the duty varied according to the value of the share, only up to 
1000 rupees and there it stopped. Thus the highest amount the Govern- 
ment got as stamp duty on an award was only 5 rupees; irrespective of 
the value of the share or shares divided off. To stop this practice which 
he fMNought resulted in loss to Public Revenue, the Hon. Member says he 
inserted a new definition of “instrument of partition” and included in it 
both awards and decrees. 

Assuming without granting, that there was a good reason for includ- 
ing awards in the said definition; where was any reason for including 
decrees also? To say that because awards are included, the decrees must 
follow suit is more than one can uuderstand. The case of an award is 
quite different from that of a decree, 

An award is obtained on a simple reference to arbitrators by both 
parties, each executing to them an agreement on a stamp paper of 8 
annas binding himself to abide by their decision; and when the parties 
thus submit their points of difference to the arbitratora the latter decide 
them and make angward. It is thus clear in the case, of an award, that 
because both parties agree to abide by the decision of the arbitrators) 
that they refer their points of difference to them. In the case of a decree, 
the case is quite the reverse. It is because the parties do nob agres and 
one is refused his share, that the party refused resorts to the Civil Court 
to enforce his right by meansof its decree, to obtain which he has to 
pay the Court-fee tax which ig 1Q times larger than the stamp-duty which | 
he would have very willingly paid if the opposite party had agreed to 
effect partition on a mere partition deed. One therefore fails to under- 
stand how any reason (goo® or bad) for including awards in the new 
definition can be any reason for including in it decrees also. 

° Not only was the Hon. Member wrong in his reasoning, but was also 
wrong in thinking, that the case of a Civil Court’s Gecree wag analogous 
to that of a lease or an agreement tolease. A lease or an agreement to 
lease isonly a beginning of a transaction between a lessor and a lessee ; , 
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whereas a decree of a Civil Court is the $nd in which every agreemen 
which is the beginning of every transaction culminates if disputes arise 
betweon parties todt. Thus in the case of a lease relied on by the Hon. 
Member if the lessor and the lessee act to its terms and there is no disf 
pute, the lease need not and never does, go to the Civil Qourt for its decree 
or decision. It is only when either lessor or lesseq breaks the terms o; 
the lease that it is made the basis of a civil suit, and as result of that suit 
a decree,as command of the Court, is passed. An agreement to lease .does 
sometimes need completion and is completed by a subsequent document, as 
supposed by the Hon. Member; but the decree of a Civil Court i in every suit 
is complete in itself. [tis a command of the Court which the parties to- 
it are bound to obey; and if any one of them refuses to obey it, the other 
can enforce it by execution proceedings only. There is neither room, nor 
occasion for any subsequent document so far as carrying out of the decree 
is concerned. 

The Hon. Member seems to have thought that after obtainipg a 
decree or award for partition, the parties to it execute new E 
to carry it out; and thus, thinking, that the case of a decree or award 
directing partition was analogous to the case of an agreement to 
lease (which as already pointed out is sometimes completed by sub- 
sequent documents) he made them both (decree and award) liable 
to a stamp-duty due on a partition-deed; quite ‘forgetting that in’ 
the case of a decree the plaintiff had once paid full i.e. a fifteen 
times more heavy tax under the QOourt Fees Act to obtain that 
very decree. Sir James Westland’s idea, that parties execute new docu- 
ments to carry out a decree or award, was a mere misconception. De- 
cree of a Civil Court can be carried into effect only in two ways; (1) 
defendant of his ovfn accord obeying it, (2) by enforcement through Court. 
Thus in the case of a decree for partition, if the d&fendant obeys it by 
dividing property as directed in the decree and hands over plaintiff’s 
share to him, the latter receives it and certifies to the Court that the 
decree has been satisfied, in which case the Court makes an entry to 
that effect in the Register of suits as provided by Law. Ifthe defendant 
refuses to obey the decree, the plaintiff resorts to execution proceedings ; 
and the property is then caused to be divéled by the Oourt as directed 
in the decree, in which case the plaintiff gets his share of the property 
through the Court, Any new document bgtween the same parties to 
carry out the decree in the same terms as laid down in the decree and 
executed with a view to “carry it out” as supposed by Sir James, would ° 
be amere wastepaper, as no &uitcan be brought upon it by reason ` 
of the rulefof ‘Res-Judicata.” i 

It is thus clear that to subject a decree of a Civil Courts to. any stamp- 
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duty under the General Stamp“Act would be taxing the plaintiff a second 
time; and as this was not intended by the Legislature as shown above, it 
is permissible to hope that the authorities will see their way to exclude 
the Civil Courts’ decree from the new definition either by*amending it 
or by requesting, His Excellency the Governor General in Qouneil to 
remit under section 9 of the Act the duty with which it (decree) is at 
present chargeable. 


THE INDIAN LAW OF PARTNERSHIP. . 


By SuRENDRA Naru Ray, B. L. (Gold Medalist ). 
( Continued from p. 205. ) 

ROM Kent's definition, we have seen that Partnership is based upon 

a contract, so that when it is formed for a purpose forbidden by the 
law of land, the partnership itself becomes illegal. Lind- 
ley points out the grounds on which a partnership may 
turrmput to be illegal, which are as follows :— 

Y A partnership may be illegal upon the general ground; that it 


+ 


is formed for a purpose forbidden by the current notions of morality, reli- 








Legal Partnership. 


gion, or public policy. 


(b) A partnership is illegal, if formed for the purpose of deriving 
profit from a criminal offence, e.g. from smuggling, robbery, theft (Stewart 
v. Gibson, 7 Cl. and Fin. 707). 

(c) A partnership is also illegal, if formed for a purpose forbidden 
by Statute, although independently of the Statute, there would be no 
illegality @). 

In Armstrong v. Armstrong (2) it has been held that proof that a firm 
has been guilty of an illegal act is not sufficient to bring the firm within 
the class of illegal partnership; for if this were enough, every partnership 
which does not pay tis debts, or which commits any tort, or is guilty of 
culpable negligence, would be illegal, which is obviously absurd. In an 
illegal partnership, the contract on which such partnership isfounded is 
illegal also, and it has been held in the case of Duvergier v. Fellowes (3) 
that if a partnership, when it ig formed, will be illegal, any contract to 
form it must be illegal also; and a bond for the payment of money upon the 
formation by the obligee of af iflegal company was invalid. Again if the 
partnership is based on ullegal agreement, the whole is also illegal. It hag 
been held in the case of Bhilgjt Sabaji v. Bapu Saju(4) that an association 
of artisans, for the purpose of enhancing the price of their work by bring- 


: ing allthe business of the trade into one shop, and dividing the prices 


” of the work done amongst the members according eto*their skill, is an 


j (1) Lindley on Partnership p. 101, (2) 3 M, & K. 64and65, (3) 10B, & O. 826. 


š i (4) (1877) L L, Bt Bom. 360 
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association that has for its object the acquisition of gain, and, if con- 
sisting of more than twenty persons, must be registered; where more 
than twenty artisans signed an agreement, whereby they continued 
themselves an association for the above purpose, but, which association 
was not registered as a company under the Companies Act () it was 
held that the Court could not grant an injunction to restrain the breach 
of such agreement. The same has been settled in England in the case of 
° De Begnis v: Armistead (2), where the plaintiff and the defendant entered 
into an illegal agreement for bringing out an opera and dividing the pro- 
fits arising from it; by the agreement the plaintiff was to pay the singers, 
and defendant was to provide a theatre and pay the dancers: this was 
done; but instead of profits, there were losses, and on the whole account 
a balance was found due to the plaintiff; a bill for the balance was 
given by the defendant, and it was proved that the balance was made up 
of different sums paid by the plaintiff at the defendant’s request: if was 
nevertheless held that the original agreement being illegal, the p§aintiff 
could not recover the balance in question, either on the bill or the 
common money counts. A member of an illegal partnership cannot bring 
an action for an account against another member of the same partner- « 
ship, in respect of its dealings and transactions ( 
_ Partnership is based upon an agreement of the parties—who are 
partners to that business—binding themselves to certain terms settled 
oe between themselves before entering into such concern. 
pg The instrument of partnership requires a stamp duty of 
. two rupees and eight annas, where the capital of the 
partnership does not exceed five hundred rupees, and ten rupees in any 
other case (4). Ih Buddrenath v. Isree Pershaud (5), where a document 
creating a partnership for a particular business is sélent as to the date at 
which the partnership is to commence and end, it has been held that the 
partnership is conterminous with the business for the purpose of which 
it was created. By Sec. 4 of the Indian Companies Act ( VI of 1882) it is 
provided that no partnership, consisting of more,than ten persons, shall 
be formed for the purpose of carrying on the business of banking, unless 
it is registered as a Company under the @mpanies Act, or is formed in 
pursuance of an Act of Parliament or some other Act of the Governor- 
General in Council, or by Royal Charter or Letters Patent; and no part- 
nership, consisting of more than twenty persons, shall be formed for the 
purpose of carrying on any other business that has for its object thes 
acquisition of gain by the partnbrshig, or by the individual members» 
thereof, ufless it is registered as a Company under the Indian Companies 
_ (1) Act VI of 1882: old Act X of 1866, See Beo. 4, (2) 10 Bing. 107, °- 
* (8) ae Hughton, 11 Ves. 168, (4) Stamp Act (1 of 1899) Art, 46 Sch. I. é) Cor. 114° 
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Act, or is formed in pursuance oi coua other Act, or of Letters Patent. In 
Mutia Chetii v. Subramaniem Chetti (1), the parties to the suit, the heirs and 
representatives of the original parties, a family carrying on a banking 
business, made and acted upon a new arrangement of their shares, the 
amounts of which were found in the first Court, and affirmed on appeat. A 
decree for an account arfd an award of interest at twelve per cent, on the 
amounts found to be due upon the shares from the date of the closing 
of the’ business was maintained. In Brett v. Beckwith (2) a partnership 
was held to exist between underwriters, one of whom had agreed to take 
a joint share of the underwriting risks of the other, praying or receiving 
sums according to the result of the accounts. In Bachubai v. Shamji 
Jadowji (3), Vunmalidass Jiva, Jagjivan Hemji and Shamji Jadowji being 
large shareholders in the Great Eastern Spinning and Weaving Mills, 
Limited, entered into an agreement in October 1873 to cause the said 
Company to be wound up and to form a new Company to take over its 
assets ynd liabilities, and to cause themselves to be appointed agents of 
the new company under the firm of F. J. 8. & Co., and under that name 
to act as agents of the new Company, subject to the terms of the agrees 
„ment. The agreement provided that the firm of V. J. S. & Oo. should 
take the agency of the new Oompany for a period of thirty years; that 
of the profits to be derived by the said firm out of the agency Vunmalidass 
should receive 39 cents., Jagjivan 31 cents., and Shamji 30 cents. ; that in 
case of a vacancy inthe firm of V. J. 8.& Co. caused by the death or 
retirement of any of the partners, the nominee of the dying or retiring 
partner should be admitted into partnership, and should receive the 
share of such partner, and should exercise all his authority. In 
pursuance of this agreement, the Great Hastern Spinnjng and Weaving 
Mills, Limited, was wound up, and a new Company called “ The New Great 
Eastern Spinning and Weaving Company, Limited” was formed and 
registered. Both the memorandum and articles of association of the said 
new company contained clauses providing that the firm V. 4 S. & Oo., 
or whatever member or members that firm for the time being consist of, 
should be agents of the éompanyeso long as the said firm should carry on 
business in Bombay, or until they should resign. The firm of V. J. S. & Oo., 
having been constituted under the said agreement, became the agents of 
the said company, and cgntinued to act as such down to the date of the 
present suit. No other business was done by the firm, and the three part- 
„ners divided the profits realised by the firm out of the agency business 
en ¢he shares specified in the agreement as above mentioned. Vun- 
malidass died in 1874, leaving a will whereby, i in exetcise of the right 
vested in him by the agreement, he nominated and appointed his wife 


(1) LE R. 18 Cal, 616. (2) 3 Jur, N.S, 81, (3) I. L. R. 9 Bom. $86, 
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Kessar as his successor in the firm, and she accordingly became and 
was recognised gs a partner therein. In August 1875 she assigned her 
interest in the firm to Hormasji Nowroji and he thereupon became a 
partner and received 39 cents., of the profits. In November 1876 Jagjivan 
assifned his interest in the firm (31 cents.) to Hormasji Nowroji and 
Shamji, of which 21 cents. became the property of Hormasji and 10 cents, 
the property of Shamji,—the firm henceforth consisting only of these 
etwo partners, of whom the former received in all 60 cents. of the profits 
and the latter 40 cents. In November 1882 Hormasji died, Peaving a will 
whereby he appointed his wife Bachubai his executrix, and left all his 
property to her for life, and after her death to his son. The will did not 
refer to the firm, or nominate any successor in the partnership. In the 
present suit Bachubai as executrix claimed to be entitled to 60 cents 
or shares inthe firm of V. J. S. & Oo., up to the date of the testator’s death, 
and to a like share in the profits earned subsequently to his death, or to 
be earned by the firm so long as it continued to carry on the said ègenoy 
business of the company. The defendant admitted the right of the plaint- 
iff to the share claimed in the profits earned prior to the testator’s death, 
but resisted her claim to any portion of the subsequent profits. It hase 
been held on the authority of Beamish v. Beamish (1), that the testator’s 
will did not operate as an exercise of the power of nominating a successor 
in the firm so as to make the plaintiff a partner: that, having regard to 
the nature of the duties of the firm as agents and to the language of the 
agreement constituting the firm, coupled with the fact that there was no 
capital employed in the business, it must have been intended that, in 
default of nomination of a successor by a retiring or dec3ased partner, 
the agency shouldbe carried on by the continuing or surviving partners 
in the name of the firm, and that the interest of the,testator in the firm 
upon his death therefore survived tothe defendant. It has been held 
further in the same case, that although the plaintiff was entitled to an 
account up to the date of the testator’s death, she was not entitled to 
a share of the good-will as an asset of the firm ; the good-will of a firm is 
attached to the name, and in the present case, by the partnership agreement 
itself, the name was to be used by the syryiving partners or partner for 
their own benefit; that arrangement took away all value from the good- 
will, if, indeed, it was consistent with its being wn asset at all. 
In order to constitute partnership amfong members of clubs and 
societies, they must have gain for their object. Lindley says that no « 
partnership subsigts between the members of a mutuale 
insurance society, in which each, in considefation ofa 
payment made to him, underwrites a policy for a stipulated sum (2), 
(1) Ir. Rep. 4 Eq. 120, (2) Lindley on Partnership p. lá. è 
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It has becn pointed out by Lord? Selborne in Brownlie v. Russell () that 
Benefit Building Societies are associations of a spocial kind distinct 
from commou law partnerships. Agreements tocarry “on business at a 
future time do not render the parties to them partners befort they actu- 
ally do carry on besiness. It is the carrying on of a business, ng an 
agreement to carry ifon, which is the testof partnership. In Price 
v. Groom (2) a debtor’s business was carried on by him under an inspector- 
ship deed, which authorised the trustees to carry on the business them” 
selves, and tosetake the profits, if they choose. Their interest in the profits’® 
however, did not commence until the debtor’s interest determined; and it 
was held that while he carried on the business there was no partnership 
betaveen him and them, they and he not being entitled to the profits at the 
same time. Againin Burnell v. Hunt (3) an agreement was come to be- 
tween A. and B., that A. should take premises and purchase machinery and 
materials to carry on the business of a silk lace maker, and that B. should 
manage the business and receive half the profits as soon as any accrued, 
and should, in the meantime, be paid £2 a week. It was held that so 
long as the £2 per week continued payable, there was no partnership. In 
„Hulton v. Thompson (+) it has been held that persons merely associated for 
the purpose of forming a joint-stock company are not partners. The 
members of partnership do not form a collective whole, distinct from the 
individuals composing it; nor are they collectively endowed with any 
capacity of acquiring rights or incurring obligations. The rights and 
liabilities of a partnership are the rights and liabilities of the partners, 
and are enforceable by and against them individually. In the leading 
case of Coote v. Eyre(5) it has been held that if several persons jointly 
purchase goods for re-sale, with a view to divide the profits arising from 
the transaction, a partners oip is thereby created. In respect of clubs and 
societies having gain *for their object as well as in all other partnerships, 
as a general rule, as pointed out by Dart (8), the Court will not enforce an 
agreement to become partners, or to contribute a specific sum towards the 
partnership capital, for in such cases its decree would either be altogether 
nugatory, or incapable ef being pdequatcly onforced. 


( To be continued. ) 
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° Actions for injuries from fright, 
"rHVIMIDITY and weakness have been conspicuously exhibited by the 
4] * courts in the troatment of cages ima which recovery has been sought 
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for injuries resulting from fright. The established principles of the law 
unmistakably sustain a right of action for physical injuries resulting 
from negligence @r other tort, none the less clearly because those physical 
injuries con$ist of a wrecked nervous system than if they consist of 
brokgn bones. Injuries of the former class are often gecater beyond all 
comparison than those of the latter. Todeny recowery against one whose 
wilful or negligent tort has so terribly frightened a person as to causc 
his death, leave him through life a suffering and helpless wrecks and 
‘permit a recovery for exactly the same wrong which results, jnstead, in a 
broken finger, is a travesty upon justice. The reasoning which can lead 
to such a result must be cogent indeed if it shall be entitled-to respect. 

All the decisions are agreed that mere fright which does not resylt 
in any traceable injuries to the physical system does not constitute in 
itself the basis of a cause of action. These cases may reasonably stand 
on the theory that there is no damage sufficient to require aremedy. On 
the other hand, all the cases agree that for a wilful tort the wrongdoer 
may be held responsible for such physical injuries as may result from 
a fright that his wrong has caused. Yet, at the same time, most of the 
courts have denied recovery in exactly the same class of cases ifthe 
wrongdoer was merely negligent, and not wilful. Nevertheless, some, if 
not all, of the reasons for sustaining such actions for fright caused by 
wilful tort apply to those for fright caused by negligence. 

There are three somewhat clearly defined theories on which the 
various courts have based their decisions against recovery for physical 
injuries due to fright which was caused by negligence. The first of these 
is that, inasmuch as there is no right of action for fright alone, there 
cannot be any for the consequences of ‘fright. This is stated as if 
it were a matter of course in Mitchell v. Rochester R. Co., 151 N. Y.°107, 
34 L. R. A. 781, 56 Am. 5t. Rep. 604, 45 N. E. 354, whdte the court says: 
“ Assuming that fright cannot form the basis.of an “action, it is obvious 
that no recovery can be had for injuries resulting therefrom. That the 
` result may be nervous disease, blindness, insanity, or even a miscarriage 
in no way changes the principle. These yesults merely show the degree 
of fright, or the extent of the damages,” But the only sound reason why 
a right of action cannot be had for fright lone is the lack of apy very 
real damage, 60 that when there are added to the mere unpleasantness of 
being frightencd serious physical injuries of ghe greatest magnitude, to 
say that there can be no recovery for these because there could be none 
for the mere sensation of being frightened does not seem to be an obvioys 
conclusion. This ® qfitirely to misconceive the situation, and tseat the 
fright, whid is but a link in the chain of causation, as the foundation’ 
of the cause of action, and regard the physical injury, which is the feal 
* e . s è € 
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basis of the action, merely as evidetice of the degree of the fright. The 
remedy sought is for the injury sustained; and where sgrious impairment 
of health and strength, and possibly a complete wrecking of the 
nervous system, has resulted, this is the injury for which action 
is brought. These inguries are not an incidont of the fright, though 
the fright may be an incident of the injuries. Clear and cogent 
reasoning on the subject appears in the opinion of Kennedy, J, in the 
English case of Dulieu v. White (1901) 2K. B. 669, where in discussing 
the theory which denies an action for the results of fright because there 
-can be none for fright alone, he says: “With all respect to the learned 
judges who have so held, I feel a difficulty in following this reasoning ;” 
pointing out that damage is an essential element in a right of action for 
negligence, and that an action may not be based on fright if itis “only 
an unpleasant emotion of more or less transient duration.” He concludes 
that, if “the fear is proved to have naturally and directly produced phy- 
sical gffects, so that the ill results of the negligence which caused the 
fear are as measurable in damages as the samo results would be if they 
arose from an actual impact, why should not an action for those damages 
lie just as well as it lies where there has been an actual impact?” He 
also says that “direct bodily impact is, without resulting damage, as 
insufficient a ground of legal claim as the infliction of fright.” There is 
as much reason in saying that, since there can be no cause of action on 
mere bodily impact, there can be none for the serious damages which may 
result from the impact, as there isin saying that, sincethere can be no 
damages for mere fright, there can be none for the physical consequen- 
ces of the fright. To say either is very strangely to misconceive the 
relation of the element of fright or impact which is a meere incident in the 
occurrence to the real injuries which constitute the basis of the action. 
Another theory often advanced by the courts is that the damages to 
the physical system caused by fright are too remote to constitute the basis 
of an action for causing the fright. But, with all deference for the learned 
judges who have advanced this argument, it deserves little respect. Every 
man of ordinary intelligenc8 knows, either from his own, personal 
experience, or from the obsegvations of everyday life, that fright is one 
of the mdst potent causes of serious physical injuries. The Oourt might 
well take judicial notic® as a matter of common knowledge, as Thompson 
well declares in his work*on Negligenco, vol. 1, s. 156, that such an 
injury as miscarriage is likely to result from a severe fright or nervous 
shock, yet case after case has been deeided in respect, to this very case 
af miscarriage, denying that it was a proximate result of the pegligence 
which caused the fright. There seems to be an assumption in thig 
reasonipg that the fright, instead of being a mere incident or link in, 
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the chain of causation, is an interverting and independent cause which 
breaks the chain... To state the assumption in words sufficiently answers 
it. No court will deny that the proximate cause of adisaster may oper- 
ate through successive instruments. The question ig, Was there an 
unbrdken connection or continuous operation between the wrongful act 
and the injury ? It is decided, and no court would decide otherwise, that 
a man who frightens a horse, causing a runaway, is liable for injury to 
person or property done by the horse as a result. ‘The fright of the horse 
is not held to be an independent, intervening cause between ‘the wrong- 
doer’s act and the injury sustained. Yet, absurdly enough, some of the* 
courts hold that fright is such an intervening, independent cause when 
the fright is not that of a horse, but that of the very person injured. 
.A third reason for denying recovery in these actions for physical 
injuries caused by fright is that of expediency or public policy because 
of the danger of fictitious or speculative claims, if it be admitted that 
any such cause of action can be entertained. It ought to be humili&ting 
to any court to deny a clear case of justice for fear that some one might 
bring action for an unjust claim. If it is conceivable, however, that the 
dangers to the public might be so great that even a just cause of action 
should be rejected, all will agree that this should be done with great 
hesitation, It ought not to be necessary to urge upon the courts that 
justice is the highest consideration, in their department of government 
at least. To leave a palpable and serious wrong unremedied solely be- 
cause of the fear that some evil-minded person may in some other case 
impose upon the court is a confession of the breaking down of the system 
of justice. In this matter no such confession seems to be necessary. 
Every day the cours are sustaining claims of identically the same nature 
as those which they reject. Not only do they, withouga dissenting voice, 
sustain actions for injuries resulting from fright where the wrongdoer 
was not merely negligent, but wilful, but, even as against negligent 
wrongdoer they are constantly sustaining recoveries for injuries 
resulting from fright, if there is something, however infinitesimal, in 
the nature of bodily impact which can be Seized upon as a peg on which 
to hang the substantial recovery for the gegults of fright. A wagon is 
struck by a car and pushed slong a little distance, and this is held to 
constitute such an actual injury to the person%f an occupant of the 
wagon, though his person was not in fact toufhed, as to give him a right ° 
to recover for the injuries which he sustained from fright. A woman at ^ 
a railroad station throws herself dewn on the platform to escape a pibo% °” 
jecting timer on a pissing train, and, though not hurt in the slightest by 1 
the act, the Court on that peg hangs her rfght to damages for a neryous 
shock from her fright because she had been compelled to throw Herself 
° ‘ e 
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upon the platform. A person jumpffrom a wagon to escape harm, and, 
though not hurt by the jumping. is, because of that act allowed to reco- 
ver for the nervous shock caused by the fright, A railroad passenger in 
a collision is jarred against the seat, and, though not hurt by that, reco- 
vers damages for the gervous shock. A slight blow on the temple by an 
incandescent light globe, though amounting to nothing in itself, is made 
the peg on which to allow a recovery of damages for a miscarriage re- 
sulting from the fright and shock which were received at the same timee 
So the courts ‘go on, notwithstanding all their fear of fake actions on 
“fictitious claims. allowing recoveries for these injuries resulting from 
fright whenever there is a minute peg on which, asa fiction, they can 
base their decision, but denying any justice in exactly the same class of 


cases where the fiction is wanting. Thodanger frum fictitious claims is 
as great in the one class of cases asthe other. It is not creditable to 
the courts to base their decisions on unimportant accidents or incidents 
of thg transaction instead of the real and substantial justice of the case. 


It is unfortunate that the Courts began to pass upon questions of 
this kind without due consideration and so created precedents which 
have in many later cases prevented those judges who would otherwise 
have grasped the question with clear reason and sound judgment from 
dealing with the subject as they would have done if they had not felt 
themselves bound by prior decisions. Bad precedents are troublesome 
things. and it must be confessed that in a guod number of jurisdictions ' 
they are strongly against the reason and right of this subject. But it is 
time for the Courts to disentangle themselves trom the bad reasoning 
which in the early cases led to bad precedents, which will stand in the 
way until overruled. But the principles governing the matter stand 
out plain. simole, and clear. A physical injury due to fright is none 
the less a physical injury than if it resulted from impact. Neither 
the impact nor the fright can itself create a cause of action 
without damage. Meither the impact nor the fright is itself an interven- 
ing and independerft cause between the wrongful act and the damage 
done. The physical injuries which come directly froma wrongful act, 
whether it is through the medium of bodily impact aud resulting changes 
in the physical condition. or by fright with resulting change and impair- 
ment of the physical donditiom constitute the basis of a cause of action 
against the wrongdoer who produced the injury. The fear of fictitious 
actions of this kind is lost si®ht of by those inconsistent Courts which 
adopt a fiction whenever possible on which to allow identically the same 
causes of action which@hey reject if they cannot find a fiction to inter- 
pose. Besides. at the pres@it day the proof of physical injuries result- 
ing from fright is not much more difficult or uncertain than the physical 
injuries resulting from bodily impact. Indeed, a great number of the 
cases of the latter kind which the Cotirts sustain are gn every sense and 
to the fullest extent as uncertain of proof as those which gesult from 
fright. For the creditof jurigprudence it istime for the Coutts toapply 
the establish€d principles of justice to cases of this kind as fully as ta 
cases of any othey kind.— O. G. N. ® A ` 
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MR. JUSTICE MOOKERJEE. 


pë Ashutosh Mookerjee comes to the Bench with a reputation which 

has hardly any parallel in the judicial annals of Bengal. It is not 
once or twice that he has distinguished himself, his life is a tissue of tri- 
umphs, a circumstance which, rare as it is, cannot fail to excite pleasing 
wonder in every rational mind. Even when a boy, Ashu Tosh had shown 
prognostics which betokened a glorious future, and it is gratifysng to 
observe that he has fulfilled the most sanguine expectations. His acade- 
mical career was very brilliant and, although owing to circumstances 
over which he had no control it suffered a slight fading on one or two 
occasions, it again blazed forthwith far greater effulgence which was 
well kept up later on by his equally brilliant career at the Bar. Verily 
in his case, the child has proved the father of the man. Success which 
only a few can command, though a few more might deserve it, he seems 
tohave madea slave of,so that wherever he goes, beit to the solemn 
recess of the Council or to the sacred sanctuary of the Oourt, it always 
lacqueys him and cheerfully does his biddings. Though now quite young, 
he has reached thé goal of his ambition, distancing many of his seniors, 
and has risen to an eminence beyond which a nativegf the soil is pre- 
vented from casting his longing ken. Dr. Ashu Tosk has begun well asa 
Judge, and, as he possesses all the qualities which go to form the judicial 
character, We feel no hesitation in saying that he will soon cuta very 
prominent figure in his new sphere of life, of which we have already had 
a very cheering glimpse. Indeed, the gr&nd young man, ifwe may say 
so, ig one of those few worthies who, by éheir wonderfully successful 
career, have established a claim to have their names writ large “in “ the 
bonny book of Fame. ’ 

Ashu Tosh was born at Bhawanipur off Pa 29th June 1864. His 
father, Ganga Prasad Mookerjee, was a well-known physician and had 
considerable practice. But though a consummate master of the healthg 
art, Ganges Prasad was not wanting in general culture. Indeed, he was a 
scholar and had a strong love of learning. Thus Ashu Tosh waa very 
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fortunate in having had such a father to look after his intellectual well- 
being. Ganga Prasad was very fond of his sons of whom Ashu Tosh was 
the eldest. Ashu Tosh was not placed early in school ; indeed, up to his 
9th year, his infant mind was reared up by his father who sowed inthe 
maiden soil the s8eds of knowledge and manured it with sound salutary 
lessons which proved Of so very great use laterin life. In his fifteenth 
year Ashu Tosh passed the Entrance Examination from the South Suber- 
ban ‘School at Bhawanipur, coming out the first of his year in all Bengal. 
He then joined the Presidency College and rose rapidly in knowledge and 
fame. True it is that owing to ill-health, Ashu Tosh could not achieve 
similar success at the Little-Go-Examination, but atthe B.A. Examina- 
tion he again gained his ground and secured the first place. While pre- 
paring himself for this Examination he had learned French with a view 
to reading Laplace and La Grange in the original. In 1885 Ashu Tosh 
passed the M. A. Examination in Mathematics and as usual headed the 
list gf successful candidates. This was followed in the next year by his 
obtaining the Prem Ohand Roy Chand Scholarship aswell as the M. A. 
degree in Physics, An academical career so very brilliant could not fail 
to attract the notice of the higher educational authorities, and, accord- 
ingly, in 1887 when he was only 23 years of age, Ashu Tosh was appoint- 
ed an Examiner in Mathematics at the M.A. Examination. Such honour 
which has never fallen to the lot of any other native, was continued for 
several years together; and whatwas still more remarkable, it had 
united to it the greater honour of being an Examiner in Mathematics at 
the Prem Chand Roy Chand Examination. In this way Ashu Tosh attained 
eminence which made him the cynosure, not only of neighbouring eyes, 
but of the whole country. But hisfame was not comfined to the land of 
his birth, it extended even to the Far West. Hesent up Papers on Ma- 
thematicsto severgl learned bodies bothin Europe and America, and 
thus became acquainted with many eminent Mathematicians. Honorary 
titles flowed in upon him from several quarters and thus tke fragrance 
of his fame spread far and wide. But though Mathematics was Ashu 
'‘Tosh’s favourite study, it did net altogether engross his attention. Indeed 
his knowledge had a wide rgnge, and included subjects of a general cha- 
racter.e He also studied Sanskrit and appears to have gained deep know- 

ledge in if. è 
In 1887 a terrible m@hap befell him, which involved the whole 
family in deep distress, and which, two years after, hurried his father 
cèean out of this vale of tears. This was the untimely end of his brother, 
Hemanth Kumar, who was quite worthy of him, and whose loss he felt so 
very heavily that an ardent tevotee of knowledge as he Was and has 
e s . . 
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always been, he forgot his study for sometime giving way to sorrow for 


the departed ~ tha wondrous boy that perished in his prime.” The elder 
Cato was not pore fond of his younger than Ashu Tosh was of Hemanta 
Kumar. No wonder then that in the following year he could not pass the 
B. L. Examination with anything like his usual suceess, nay, he passed 
in the Second Division,—a thing so very unusual o academical life. 
Shortly after obtaining the law degree, Ashu Tosh joined the High 
Court Bar where his reputation had preceded him. Glorious academical 
career is not always a sure guarantee of success in life ; but in Ashu Tosh’s 
case it pre-eminently proved to beso. His usual success followed him 
closely in his new sphere of action and he rose rapidly in the pro- 
fession. What others could not achieve in a decade, he didin less than 
half the period. He rose, as it were, by leaps and bounds, and his income 
went on increasing at a rapid rate. By this time he had secured a high 
place in the Council of the University, and ultimately rose to a position 
which has never been reached by any, either among natives or Europeuns.- 
Indeed, he became “the friend, philosopher and guide” of the University. 
In 1894 Ashu Tosh passed in Honours in Law and obtained the Degree 
of D. L. In the year following he became President of the Mathematical 
Board of Studies, in which capacity he has done good service tothe cause 
of education. Indeed, the Education Department owes him an immense 
debt of gratitude. In 1898 Ashu Tosh was appointed Tagore Law Professor, 
a post which he, by his legal attainments and wide and varied knowledge 
so richly deserved, and, as a matter of fact, he was selected without any 
contest or controversy. Though the subject he had taken up, namely, the 
Law of Perpetuities in British India, is difficult and quite out of the 
common, still the Léttures he delivered do great credit to him and appear 
to have raised him in the estimation of the legal profegsion. This phase 
in his very active life was followed in the next year by his entering the 
Bengal Oouncil as representative of the University. He had been nomi- 
nated by the*late Sir Charles Paul, the Advocate General of Bengal, and 
he won his place by an overwhelming majority. Indeed, the votes he had 
obtained were the largest that have ever béen secured by any candidate, 
Native or European. Whilein Oouncil hedid yeoman’s service and it 
was only natural that he should have been appointed Member a “second 
time in the same capacity in 1901. But this was nbt his last, for, again 
in 1903, he was appointed a Member as the representative of the Calcutta 
Corporation, of which he wasa Commissioner from 3lst March 1900. 
Thus, as we have gbserved at the outset, success has always been at hit 
command and never fails him. Before Dr. Ashu Tosh had been’ in the, 
Bengal Gourcil as the representative of* the body corporate of the 
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Metropolis for about six months, when he was nominated by the 
non-official members of the Council as their reprpsentative in the 
Supreme Legislative Council, and the nomination regeived such 
a strong and powerful support atthe hands ofthe general public that 
Dr. Ashu Tosh came oyt of the contest with drums beating and colours 
flying, defeating et others the Premier nobleman of the Bengal Pre- 
sidency—the Maharaja of Darbhanga—and the famous tribune of the 
people—Surendra Nath Banerjee. Fortunately for the Doctor, shortly, 
after he had taken his seat in the Supreme Cabinet, the Official Secreta 
Bill andthe Universities Bill came on for discussion, thereby giving 
him ample scope for displaying his knowledge, powers and eloquence, 
and he made the best use of the glorious opportunity. The several speech- 
es which he made during the discussions were well worthy of his high 
reputation, and the then Viceroy who was a first rate debator and a very 
powerful speaker, found to his surprise that at last he had found a man 
who yas quite worthy of his steel and whom it was a pleasure to measure 
strength with. Although Dr. Ashu Tosh did not sucosed in his attempt at 
getting the Bills mended in his own way, still, it seems, he had consider- 
ably raised himself in the estimation of the Government and the Public 
and paved his way to a higher position. Not long after, an Additional 
Judgeship for the High Court was sanctioned forone year by the Secre- 
tary of State for Indis, and the public were in doubt as to the class from 
which the selection would be made. Each class tried to secure the post 
for one of its own; but the Chief Justice, be it said to his credit, fought 
hard for a Vakil of his Court, und his efforts were crowned with success. 
This done, there was not much difficulty in making the appointment, as 
the majority of the public and the profession were in favour of Dr. Ashu 
Tosh who hag risen so very high by dint of his wonderful ability, tact 
and learning. Lord,Curzon, it is true, was then away from India ; but 
his locum tenens, Lord Ampthill, taking his cue from the Members of his 
Council, who knew what excellent stuff Dr. Ashu Tosh was made of felt no 
hesitation in nominating him for the post, and the letter which he caused 
tobe written to him by his setretary plainly shows that in making the 
offer he was actuated by a degp,sense of the exceptional fitness of the 
man to whom the offer was made. The offer so gracefully made was rea- 
dily accepted, and the learned Doctor took his seat on the Bench of the 
highest Tribunal in the lan@ on the 6th June 1904, when he was about to 
complete his fortieth year. 

e The appointment of Dr. Ashu Tosh gave almost universal satisfac- 
tion and Songratulatory letters poured in upon him “from very high Gov- 
ernment Officials including his Homor the Lieutenant Goyernor as well 
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as from very high natives includingethe Nawab Bahadur of Murshidabad 
and the Maharajg of Darbhanga. Thus, the new Judge has been ushered 
into his offige under most favourable circumstances, and it gives us great 
pleasure to see that he has well-begun his judicial career, which judging 
by what we know of the man and his work, bids fair fo prove a very re- 
markable success in a comparatively short time.* Though he has been 
on the Bench for only a little over three months, we have come across 
esome of his decisions which raise high hopes, and which have induced us 
to include him in our hist of Eminent Judges of the Calcutta” High Court. 


S. C. Dey. à- 
“CORONERS QUEST LAW”. 


By FRANGI8S Watt. 
BARRISTAR-AT-LAW. 





HE Olowns hard at work digging the grave of poor Ophelia fall to 
discussing the manner of her death. “ Make her grave straight, 


the Crowner hath set on her, and find it Christian burial”. Thus one — 
“But,” says, the other “she must have drowned herself in her own defence, * 


se ofendendo” (of course he means se defendendo). And then he expounds 
at length, whereupon the other asks doubtingly “Is this law”? and is 
assured “Ay, marry, ist Crowner’s Quest Law”. We need not follow 
Ophelia’s funeral with its maimed rites any further, all the world has it 
by heart from the most famous scene in Shakespeare’s most famous 
tragedy. I quote it to show how common folk pictured the Coroner’s office 
in Elizabethan England, even then it was hoary with age, its beginning 
lost in the mist that overshadows our early institutions, Trial by Jury, 
the office of Sheriff and what not. In medieval England indeed your 
coroner was a sort of legal Paul Pry, he had a finger in every pie, and 
mostly in the interest of the King’s pocket. It was for his concern with 
the Pleas of the Crown thathe had his name. For instruction and amuse- 
ment let me here pick out one or two facts abouthim. There were three 
kinds. The first held by right of office. The Chief Justice of the Kings 
Bench was (and is) principal coroner fo” al England, and the other Judges 
were Sovereign Coroners. The second derived right from this connection, 
and are not always clearly distinguishable from the first. Thus, the 


Mayor of London was himself Coroner of London, or could appoint one 


to the office. The Lord High Admiral appointed an Admiralty Coroner, * 


and the Lord High Steward of tlte King’s household chose the Coronér of 

the Vorg¢, who had jurisdiction within the bounds of the Royal Palace, 

and Corporations like Oxford or great dignitories had power tœ make 
. a e 
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their own Coroners. Thus the 35th of Henry VIII gave Queen Katharine 
the Hundred of Colridge with right to nominate a Coroneņ therefor. But 
by far the most numerous and important was the third kind. By the 
Kings Writ addressed to the Sheriff nearly all Coroners were elected in 
the ancient County Court—not of course to be confounded with the com- 
mon place institution ofur day of that name. As the office was one of 
some dignity and profit there were all sorts of intrigues by local busy 
bodies. But the ancient system lasted till 1888, when the appointment 
was given to the County Councils. Ofold asnow his chief work was to 
enquire -with’the aid of a Jury of at least twelve good men, into cases of 
sudden death, especially where there was suspicion of foul play or suicide. 
An Act of Henry VII’s time gave him 13s. 4d. for each enquiry. It was 
not till the Second George that this modest fee was increased. The 
Inquest must be super visum corporis, they must view the body and the 
whole body, or the proceedings were null and void. Now our old law 
was vew strict as well as intricate, and curious deadlocks were frequent. 
For sample here is the strange case of one Faber in Charles Ils time. The 
man drowned himself, and the Jury found it felo de se without difficulty. 
Unfortunately the clerk wrote emergit instead of wnmergit. Now it was 
all very well for a clown albeit a Shakespearian one to blunder in his 
Latin, but for a learned Scribe of the Court to put that deceased felo- 
niously emerged instead of ommerged, moved the Judges of the Kings 
Bench to pious horror. They promptly quashed the inquisition, 
whereat the Coroner was at his wits end. 

How hold a new Inquest? The law might be splenitive, but it certainly 
was not rash, By this time the poor body was long a heap of dust. The 
Coroner piteously complained that a view was imposfible, and Chief 
Justice Hale solemnly goncurred. The Sheriff seemed the most available 
refuge, but he could not act without commission, and finally the Justices 
of the Peace were directed to hold an inquiry. This was no single in- 
stance of strictness. The formal introduction to the written inquisition 
was called the “ Caption,, and some irreverent rascal in one case had 
written the date in figures “instead of words at length, or at least Roman 
numerals,” Oh to think of it! thesplain common figures of every day life 
for a solenin legal document; the matter was past praying for, the very 
air of the Court seemed to*whisper “ quash.” and quashed it was. Not 
less strange was the case of Reginald Vealein the third of George I, 
4vhere the return was again felo dese. Here the form was faultless, but 
the substance was all wrong. It transpired that the Qoroner having 
summoned a Jury; showed them a skull, which he confidently Ņsserted 


e Was Reginald’ s, 28 he knew by a particular mark, It turned out that the 
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unfortunate Veale was already dead five years, and apparently ended in 
the usual convential manner. The importance of all this becomes ap- 
parent when yofl remember that a suicide was a felon, and his goods 
were forfeit to the Grown, or the Crown’s nominee, and the Coroner must 
make a list thereof, and see them preserved for theis new legal owner. 
Also,.the age had not grown so “picked.” Verdigts of felo de se were re- 
turned by the dozens, and the unsound mind qualification was not so 
common as at present. Now Coroners were specially directed snot-to 
have an eye to forfeitures. lt is impossible to discover how far they 
had. When the Jury found that the deceased “not having the fear of God 
before his eyes, but moved by the instigation of the devil,” had felo- 
neously murdered himself the Coroner issued directions for the burial by 
night in some highway, and the custom was to dishonor the poor body 
by driving a stake through it, a custom the memory of maica is pre- 
served in a Couplet-of Hood’s. 


“ And they buried him at four cross roads, i 
“ With a stake in his inside.” ý X 


By the 4th of George IV this barbarous law was amended, and direc. . 
tions given for the interment within twenty-four hours after Inquest, and 
between 9 and 12 o’clock at night. The Interments (Felo de se) Act 1882 
abolished these later conditions, and the poor suicide may now have 
decent interment, save that the burial service is not read for him—at 
least so the prayer book and the Act say. ° 

Treasure trove was the Kings or his grantees and the Coroner 
must look sharply after any find of such. If“ against the King his 
crown and dignity” you kept your find, Bracton solemnly. | opines 
it might ‘be looked on as felony. But the more reasonable ‘opinion 
was that fine and imprisonment were punishment enough for you. 
On hint of Treasure trove the Ooroner was tẹ note people living 
rather well than wisely, haunting taverns, and tinexpectedly flush of 
cash, Any such, he must attach by pledges to answer an enquiry “if he 
may be féund” cautiously adds the learned Hawkins. The authorities 
point out however that treasure trove found in the Sea, or on the land is 
lawfully the finder’s, it must be in the Earth, ere the King can claim. 
It was likewise the duty of the Coronertt®look after Wreck of the Sea, 
and royal fish, Sturgeon and Whales. You might call the law an ass for 
counting the Whale a fish, but the King had the profit all the same. 

The Mirror by the way asserts it the Coroners duty to sit on mon- 
sters, possibly with a view to their summary extinction, but the learned* 
doubt. Now thesKing and his granteeg looked very sharply after all ‘such 
pickings? nay if one man was slain and another simultaneously fied, 
the latter's goods were forfeit, and there was great pifficultys about e 
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their restoration, though he turnede out innocent of crime and flight, 
Solemn legal pedants urged that the possessions once lawfully vested in 

the Grown, must not be divested. Another piece of pedantry that 

went hard against prisoners committed on the verdict of a Coroners 

Jury was that Judges at Assize refused to accept a Verdict of acqtittal 

from a petty Jury, unless this same Jury atthe same time found who did 

the deed, or how the deceased died. But even the law had its softer 
mombnts. If a prisoner ended in custody, then lest he should have been, 
brought “near to death and further from life per dure guard, the 
Coroner must hold an Enquiry, and half his Jury must be fellow 
prisoners of the deceased. Nowadays any one connected with the pri- 
soner is sternly excluded. Other duties of old time Ooroners remind 

us of the strange ways of old English law. Thus, the inanimate thing 
causing death even accidentally, wasforfeit to the Crown, or it might be 

° to the Lord of the Manor. The Coroner had to enquire into the value of 
all Deodands as guch were called, and preserve them for their new 
owners. Again, when felons had taken Sanctuary, they took an oath 

* within forty days before the Coroner confessing themselves guilty, and 
‘promising to abjure the country at the earliest possible moment. They 
also received the accusations of approvers against their fellow crimi“ 
nals, and they played a great partin appeals which were prosecutions 
for crime by one private individual against another. But the learning 
of such matters is long since sa “creed outworn,” and Icannot further ex- 


tend my enquiry. 


EVIDENCE ADMISSIBLE TO PROVE 
A SALE A MORTGAGE, 


® Ree nn ee a n naa 
By J. A. Sanpanwa, B. A. LL. B. 


SuBORDINATR JUDGE, 
$ 


e T H E frequency of the complalnt that agriculturists are entrapped into the oxecution of docu- 

ments of sale inthe belief that the right to redeem still remains with them, lends us to 
express the hope that there may be early Icfislation which will onable the Courts, at least where an 
agriculturist is concerned to investigate ang determine the real nature of the transaction, unfettered 
by section 98 of the Evidence Act, and to award such relief as the justice of the case may rcquires’’ 


With these words Jenkins C. J. closes the judgment of the 
Bombay High Court in the recent case of Abaji v. Lawman(l), The 
current of decisions had been for long in favour of admitting parol evi- 

edence as to acts and conduct of the parties to an out-and-out sale proving 
\ that the transaction was intended to operate only as @ oats, Bs though 

there has been a general disinolinatiox to admit any other evigence than 
a 


(1) (1906) 8 Bom: L. RB, 553. 
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the deed or deeds evidencing the transaction to prove a contemporaneous 
oral agreement fo» treating it as only a mortgage. The relaxation— 
if any—of the rigid provisions of section 92 of the Evidence Act was 
dictated by the anxiety of the Courts especially in (Western India to 
protect agriculturist debtors from being deprived of their lands alien- 
atedto savkars by meansof out-and-out sale deeds, which were executed 
with a view to evade the provisions of the D. A. R. Act, 1879 but which 
*were obviously intended to operate only as mortgages(1). It would seem 
that under the recent decisions of the Bombay High Gourt especially in 
Keshavrao v. Raya \?) based on the recent leading case of the Privy Coun- 
cilin Balkishen Lag v. Legge(8), the Courts can no longar exercise the re- 
medial jurisdiction they had exercised for nearly three decades, making 
their stand on the famous judgment of Melvill J. in Baksu Lakshman v. 
Govinda Kanjv(4). Possibly it may be argued by some that the judg- 
ment of Jenkins C. J. in the recent case from which the extract is quoted 
above and the two later decisions of the Bomba High Codrt (5), 
come to the same conclusion on the question of law as Melvill J. 
in 1880, though they may approach the question from different points of 
view. On the other hand it may be contended that the conflicting views 
of the Madras(6) and Calcutta High Courts), as to how far the Privy 
Council decision of 1899 above cited affects the current of decisions 
before that ruling, and the strong views expressed by the Bombay High 
Court in Keshavrao v. Raya (8), make it imperative that the Legislature 
should intervene to set the law on a clear basis. 

The subject is one which is extremely puzzling to mofussil judges, 
who haveto deal with suits for redemption of mortgages of estates, 
alienated by sale tfansactions, which are alleged to be nominal and really 
intended to operate as mortgages: I shall attempt tostrace in this article 
the course the rulings of the Indian High Courts ang Privy Council have 
taken and explain the law as it stands at present. 

The history of the subject divides itself into three periods :— 

I. The period before the Indian Evidence Acè was passed in 1872, 

II. The period since 1872 and until the Privy Oouncil decision in 

1899 in Balkishen v. Legge. od 

II. The period since then. P 
(1) See Melvill J.’s romarks in Baksu Lakshman v. Govinda Kanji, (1880) I. L. R. 4 Bom. 694. 
(2) (Jan, 1906). 8 Bom. L. R. 287 (8) LL.B. 22 All. 149 (1899). (4) (1880) LL.R. 4 Bom, 594, 
(5) Navalbai v. Sivubai 8 Bom. L. R. 761 & Krishna Bai v. Rama, Ibid 704, 


(8) Achutaramaraju v. Gubbaraju, (1901) I. In BR, 26 Mad. 7 
(7) Khanker Abdur Rahman v. Ali. Hafez, (1900), I. L. R, 28 Cal. 256; Mohamed diy Nazar 


Ali, 1.o. B. 28 Cal 289 (1901) . 
(8) (Jan. 1906) 8 Bom. L, R, 287. Š a 
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I. THE PERIOD BEFORE 1872. 

The primary rule by which the Indian Courts—before the Evidence 
Act of 1872—-were guided was the Common Law principle, whichis thus 
stated by Starkie ṣ— 0) 

“Oral edele shall i in no case be received as equevalent to, ‘or a 
substitute for, a written instrument, where the latter is required by law, 
or tą give effect to a written instrument, which is defective in any parti- 
cular which by law is essential to its validity; or to contradict or alter ore 
vary, a written instrument, either appointed by law or by the compact of 
*private parties, to be the appropriate memorial of the particular facts 
which it recites; for by doing so, oral testimony would be admitted in 
usurpation of a species of evidence decidedly superior in degree. 

“ But parol evidence is admissible to defeat a written instrument 
on the ground of fraud, mistake &c. or to apply it its proper subject 
matter, or to exp/ain the meaning of foreign, local, or technical or family 
terms, or to rebut presumptions arising extrinsically. In these cases the 
parol evidence does not usurp the place or arrogate the authority of 
written evidence, but either shows that the instrument ought not to be 
allowed to operate at all or is essential in order to give to the instrument 
its legal effect ”. 

The Courts of Equity in England(?) have, however, always allowed a 
party to show that an assignment of an estate, which on the face of it is 
an absolute conveyance, was intended to be nothing more than a security 
for debt, and have not only taken into consideration the conduct of the 
parties, but admitted mere parol evidence to show and explainthe real 
intention and purpose of the parties at the time. The exercise of this 
remedial jurisdiction has been made to depend upon two grounds, part 
performance and freud. The leading English case of Lincoln v. Wright (8) 
put upon the ground of fraud merely, in attempting to pervert a loan 
into a sale. The other cases followed mainly the same ground of argu- 
ment (4). It is this ground also on which the earlier Indiah decisions 
proceeded. So in Dada Hongji v. Babajec(5) it was held that oral 
evidence is admissible in equity where, by way of defence, the object is 
to get rid of a written conttatt of sale of land by showing that it is not 
the contract really entered into by the parties, but that the evidence 
must be very powerful to induce the Oourt to believe that the terms 
expressed are not the real ones. It was further held that evidence of a 
contemporaneous oral agreement to suspend the operation of a written 
(1) Prasticad Treatise of the Law of Evidense—by Starkie (Hih Edition, 1853) page 648. 

(2) Seo Melvjil J.’s remarks in Baksu Lakshman v, Govinda, (1880) I, L, R. 4 Bonf, 594, 


(3) Sur. (N. 8.) 1042. OJ Story’s Equity Jur, (12 edition 1877) — S, 522 A, 
(5) 2 Bon. H, , Rep, 3G. 
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contract of sale until an agreement for a resale is executed, is admis- 
sible is a defence even in a Court of law. The Bengal High Court went 
so far as tolay down in Kashinath v. Nowcowry Koondoo (1) that parol 
evidence may be received to show that, notwithstanding a deed purports 
to bê a deed of absolute sale, the true nature of th® transaction is a 
mortgage, ` 

In the Full Bench case of Kasheenath Chatterjee v. Ohundi Churn Baner- 

Jee 2) the Calcutta High Court however he d that verbal evidence i$ not 
admissible to vary or alter the terms of a written agreement in cases in 
which there is no fraud or mistake, and in which the parties intend to, 
express in writing what their words import, as for instance that a decd 
of absolute sale was intended to operate as a mortgage. The same prin- 
ciple was the basis of the decision in Moolookchand Surma v. Koolso- 
chunder Surma (3) to the effect that oral evidence is not admissible to 
show that the parties did not intend that an absolute sale in writing should 
operate, not as an absolute sale, but merely as a conditjonal sale, in or- 
der to defeata right of pre-emption. But in the former case an import- 
ant distinction was drawn between direct parol evidence of an oral 
agreement and evidence of subsequent conduct, and Sir Barnes Peacock C. J. 
expressed the opinion that parol evidence is admissible to explain the 
atts of parties. as for example to show why the plaintiff did not take 
possession in pursuance of the bill of sale, if it be found that the defend- 
ant retained possession,and soon. ‘The case was accordingly remand- 
ed to the lower Court to try the following issue, viz. “ Whether having re- 
gard to the acts and conduct of parties andhaving reference to the 
amount of the alleged purchase money and the real value of the interest 
sold, the parties intended the deed to operate as an absolute sale or asa 
mortgage only.” It must be noted that two of the Judges of the Oalecutta 
High Court (Norman and Shumboonath Pundit JJ. Vin dissenting from 
the general principle laid down by the three other judges, subject to the 
proviso, ware for admission of parol evidence of the original agreement 
itself as well as of subsequent conduct. 

In a suit for specific performance of @n agreement to convey certain 
property, the contract which was in writing was admitted by the parties, 
but the detendent alleged that there had been an understanding verbal- 
ly come to, that if he repaid the consideration meney, with interest &c., 
to the plaintiff within two years, the plainti® would reconvey the pre- 
misesto him. The Calcutta High Court held that the defendant could 
give parol evidence to supplement the written contract and show thateit 
was intended to be a” mortgage—Bholanath Khetri v. Kalipramd Agur- 


(1) (1864) 1 W. R. 23 (2) (1866)5 W.R, 68, (3) (1866) 5 W, R76 o 
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walla.) The principle on whfch their decision proceeded was that 


though a written agreement cannot be added to, because when a writing 
takes place all other matters which were discussed befofe, are considered 
as settled by the written agreement being entered into and executed ; yet 
that it is otherwise when parties agree that a written document does not 
embody all the terms put only apart, parol evidence is admissible to 
show what was the entire agreement between the parties (2), 

° II -PERIOD FROM 1872 TO 1899, 


The first important case bearing upon the subject after the passing” 


of the Evidence Act (I of 1872) is Bapuji v. Senavarji (3). In this case 
the grantor executed to the grantee a document reciting a mortgage by 
the former to the latter of certain lands for Rs. 125 on which Rs. 200 were 
then due from the grantor to the grantee, and containing an agreement 
that the grantee should pay Rs. 75 to another creditor of the grantor. and 
purporting, in consideration of the Rs, 275 so made up, absolutely to sell 
and convey the mortgaged lands to the grantee, and the grantee executed 
to thé grantor a document of the same date, reciting the sale of the murt- 
gaged lands by the grantor to the grantee for the consideration of Rs. 275 
and covenanting that the grantee should reconvey to the grantor the lands, 
the subject of the grant, if the grantor should repay to the grantee the 
sum of Rs 275 within a certain period, and providing thatin case of 
default in such payment within such period, the covenant for reconvey- 
ance should become null. Itwas held bythe High Oourt of Bombay 
that the transaction was a sale and not a mortgage, and that, 
consequently, the grantor had no right to redeem the lands after the 


expiration of the period so fixed for the payment of Rs. 275 by the | 


grantor to the grantee. None of the indicia, from whicha Oourt may 
unfer that a transaction must have been of the natureofa mortgage and 
nota sals were obserdabls. There was no evidence or allegation that, at 
the date of the execution of the two documents, Rs. 275 were an insufficient 
consideration for the sale of the lands, nor was there any stipulation that 
the grantee should account for the rents and profits received by him, or 
that the grantor should*pay interest on the Rs. 275, nor anything to show 
that the grantor remained in possession after the execution of the two 
documents, or that subsequently to that time any advances were made 
by the grantee to the gr@ntor on the security of the lands nor anything 
in either document which painted to a right on the part of the grantee to 
recover from the grantor the sum of Rs. 275 or any part of it, before, at, 


e oraafter the period named for the repurchase. 


? (1) (187f) 8 B, L. B. 89 ° = 
` (8) The Law af Evidence applicabis. to Britist India—{Third Edition 1905).by Ameer Alj 
and Wodrofte, page 728, (8) (1877) L I. R. 2 Bom, 231, 
ae . | p . 
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In Daimoddes Paik v. Kaim, Taridar (1), Mr. Justice Jackson 
criticised the decision in the Full Bench Case of Kasheenath Ohatterjee v. 
Ohandi Ohurn Bénerjes(2) and made the following remarks :— 


“ We have fo doubt that the judge is in error in thinking that the parties are at liberty to 
rely upon the evidence furnished by the conduct of parties for the purpose of varying, adding to or 
subtracting from the terms ofa written contract. The evidence so given, can only ba evidence of 
an agreement which, asit was not written, must have been oral; and fat is in distinct violation of 
the terms of Section 92 of the Evidence Act ”. 


And then referring to the case of Madhab Chander Roy v. Gangdédhar 
Samant, (3) he says :— ° 
* I observed in that case—' I confess that I have some dificulty in comprehending the distinc. 
tion between the admissibility of evidence of a verbal contract to vary a written instrament, and 
the admissibility of evidence showing the acts of the parties, which, after all, are only indications of 
such unexpressed unwritten agreement between the parties? and Mr, Justice Markby said: ‘It seems 
to me very difficult to understand the distinction, there drawa between evidence of a parol agreement 


contradicting the terms of a written contract being inadmissible, and evidence’ [of the conduct] ‘of 
the parties contradicting the terms of such a contract being admissible’.” 


Mr. Justice Jackson then goes on to refer to the Registration Act, 
and remarks on the extreme inconvenience of allowing parties to* show 
by evidence of conduct that what had been registered as a bill of sale was 
really only a mortgage. 

Soon after followed the leading case of Baksu Lakshman v. Govinda 
Kanji (4). The facts of the case and Mr. Justice Melvill’s judgment in it 
deserve to be carefully studied, as it has been the basis ofa large number 
of decisions. The suit was brought to eject the defendants from certain 
lands and houses which the plaintiff claimed by virtue of an instrument 
of sale executed by the defendants. The defence was that, although the 
instrument, relied on by the plaintiff, was, upon its face, an absolute con- 
veyance, yet the cpnsideration was in reality a loan, and it was agreed 
between the parties that the property should be treated as security for 
the debt and that the plaintiff should reconvey whe#ever the debt should 
be discharged. It appears that simultaneously with the conveyance, a 
written agreement of some kind was executed by the plaintiff to the de- 
fendants. This document was not in evidence, having been rejected for: 
want of registration. But from the desgiption ofits contents contain- 
ed in the defendants’ written statement, it would seem that it was not 
in itself an agreement in defeasance of the%tonveyance, but merely a pro- 
mise to pay damages in the event of the plaintifffailing to act up to the 
understanding between the parties. Whatghe Courts had therefore, to 
deal with, was a written conveyance. accompanied by an alleged oral 
agreement, on the part of the vendee that the contract should be treated * 


(1L L. R., 5 Cal. 300 (1879), (8) (1889) 11 W. R. Civil Rul. 450, ° 


(4( 1866) 5 W. R. 68, (4) (1830) I. L B.4 Bom, 594 e j 
eS + 
‘ ° @ 7 
r (1 
e e ee 
è 
e + 
O » i = 


326 * THE BOMBAY LAW REPORTER. [ VOL. VIIL 


as one of mortgage, and not of alMir Justice Melvill in delivering the 
judgment of the Court (Melvill and Kemball JJ.), held that although parol 
evidence will not be admitted to prove directly that simultaneously 
with the execution of a bill of sale there was oral agreement by way of 
defeasance, yet the Court will look to the subsequent conduct of the 
parties, and if it elearly appears from such conduct that the 
apparent vendee treated the transaction as one of mortgage, 
give’ effect to it as a mortgage and nothing more. In regard to 
Davmodiles Paike’ case, (1) Melvill J. thought it a mistake to say that 
the acts of the parties “are, after all, only indications of -the an 
expressed unwritten agreement between the parties” Conduct is, no 
doubt, evidence of the agreement out of which it arises; but it may be- 
very much more. In many cases it may amount to an estoppel. If the 
hoider of an absolute bill of sale were not only to allow the vendor to 
remain in poasession, but were to take interest from him on the alleged 
purchase money, gr allow him to go on improving the property, any Court 
would hold that the so-called vendee was estopped from enforcing his 
bill of sale. The answer to him would be not that his conduct was 


« evidence of an oral agreement converting the sale into a mortgage, but 


that, whether there had been such an agreemont or not, hehad by his 
conduct led the defendant to believe that he would treat the transaction as a 
mortgage and that on the strength of such belief, the defendant had been in- 
duced to pay money which he would not otherwise have paid, and that 
under such circumstances the plaintiff was estopped from denying that 
the original transaction was one of mortgage. In such a case it is clear 
that evidence of conduct would be strictly admissible under section 115 
of the Indian Evidence act. And, even when the condugt falls short of a 
legal estoppel, there is nothing in the Evidence Act which prevents it 


‘from being proved, of when proved from being taken into consideration. 


It was further pointed out that the Court of Chancery would allow 
a party (whether he be plaintiffor defendant,) toshow that an assignment 
of an estate, whichis, on the face of it. an absolute conveyance, was 
intended to be nothing more than a security for debt, And, in order to 
establish this, it would look notnly to the conduct of the parties, but 
would admit mere parol evidence to show or explain the .real intention 
and purpose of the parties at the time. 

The judgment also referfd to Murphy v. Taylor (2) in which it was 


¢ stated that the control which the Court exercises in cases of this nature, 


*is @xercised in order to prevent a creditor from oppressing a distressed 
lebtor.” “And Mr. Spense placed the jurisdiction upon *the same ground. 


e (1) L I. B, 5 Cal, 300 (1875) referred to above, (2) Ir. Ch. Rep. S3, 
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“The principle,” he says, “on which’ evidence is admitted in these cases 
against the impogt of the deed, appears to be, that from the relative 
helplessnesg of the borrower it is likely that the lender may have omitted 
to cause the deed to be so prepared as to represent the real nature of 
the “transaction. ” If this consideration be sufficient to induce 
the Court of Chancery to extend its power of prot&ction to the farthest 
possible limits, the same motive, Melvill J. thought, must operate, even 
emore strongly, upon the Courts in this country. There is no country in 
which distressed and illiterate debtors ars, relatively so helpless and so 
much at the mercy of their better educated oreditors. It was reported that 
since the Dekkhan Agriculturists Relief Act had become law, the money- 
lenders in the Deccan had with a view to evade the inquiry into mort- 
gage transactions which the law prescribes. been generally insisting, as 
a condition of further advances, that the cultivators shouldsign instru- 
ments purporting to be absolute transfers of their lands. If this were : 
so, and if (as was likely) the understanding of the cubtivators wag that 
they were only assigning their lands as security for their debis, it was in 
the learned Judges opinion specially desirab.e that our Courts should 
not part with their protective jurisdiction, unless it be very clear that « 
the law had taken the power out of their hands. 


The exercise of the remedial jurisdiction by the Chancery Court is 
justified on two grounds, viz, part performance and fraud. As regards 
the ground of part*performance Melvill J. hinted that if any one 
was inclined to adopt the doctrine of part-performance to the full extent 
to which it had been carried in the English cases, he need have no difi- 
cult in holding that the rule ofestoppel, as laid down in section 115 of 
the Indian Evidence Act, covered the whule ground which was covered by 
the theory of part performance; and under that view the difficulty of the 
question at once vanished, Section 115 does not say, in so many words, 
that, in order to constitute an estoppel, the acts, which a person has been 
induced tô do, must have been acts prejudicial to his own interests. It 
merely says that “when one person has by.his declaration, act, or 
omission, intentionally caused or permitted another person to believe 
a thing to be true, and to act upon suclf Belief,” he shall be _cstopped 
from denying the truth of that thing. The terms of the section are, in 
Melvill J. ’s opinion, sufficiently wide to cover the case of a grantor who 
has simply been allowed to remain in possession, on the understanding ° 
and belief that the transaction was one of mortgage, and thus every * 
instance of whate the English Courts „call part-performance, would’ be” 
brought Within the ‘Indian rule of estoppel. The other justification -of 
the Chancory Court’s action has been that a Court will not allow @ rulo, e 
‘ ° @ 
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nor even a statute, which was introduced to suppress fraud, to be the 
most effectual promotion and encouragement of frand: Lincom v. 
Wright GQ); Booth v. Turle (2) Our Courts, Melvill J. holdg, have the 
same ateata and the obstacle interposed by the Indian Evidence 
Act is certainly not more formidable than those which the Court of 
Chancery has pushed dut of its path. He did not therefore hesitate to 
follow the example of that Oourt, and, if necessary, in a matter in which 
justice, equity and good conscience so strongly require it, to take the case e 
out of the operation of sections 91 and 92 of the Indian Evidence Act. 
e Melvill J. concluded his judgment laying down the following 
principle: 

The rule which, on a consideration of the whole matter, appears to me most consonant both to 
the statute law and to equity and Justice, is this, namely thata party, whether Plaintiff or Defend- 
ant, who sets up a con:emporaneous oral agreemint, as showing that an apparent salo was really 
a mortgage, shall not bs permitted to start his case by offering direct parol evidence of such oral 
agreoment; but if it appear clearly and unmistakeably, from the conduct of the parties, that the 
transacgion has been tromced by them as a mortgage, the Court will give effect toitasa mortgage 
and not as a sale; and thereupon if it be necessary to ascertain what wero the terms of the mortgage 
the Court wil], for that purpose, allow parol evidence to bs given of the original oral agreement, ” 


The decision of Melvill J. in Baksu Lakshman v. Govinda Kanji (3) 
was followed in Hem Chunder Soor v. Kally Churn Dass (4);Kashinath Dass 
v. Harrihoor Mookerjece (5); Behary Lal Dass v. Tej Narain (8) ; Venkatrat- 
nam v. Reddiah (7); Rakken v. Alagapuddayan (8). It was in Behary Lal 
Dass v. Tej Narain (9) that the Calcutta High Court ( Tottenham and 
Norris JJ.) for the first time applied the rule laid down by Melvill 
J. prohibiting parol evidence in the first instance, but admitting it 
after clear proof of an intended mortgage by conduct of the parties; the 
Judges observing that the luminous and able judgmente of Melvill J. in: 
the Bombay case, cannot but commend itself to the mind of every 
lawyer.” In the last §f the Madras cases mentioned above, Muttusami 
Ayyar J. did not see his way to adopting the distinction made by 
Melvill J., and held that “if the real agreement in this case was that, as 
between the plaintiff and W., the transaction should be a mortgage, it 
is in the eyes of this Cotrt a frawd to insist on the conveyance as being 
absolute and parol evidence mugt be admissible to prove the fraud.” He 
would tharefore admit not merely indirect parol evidence proving conduct 
pointing to an intentioneto treat the transaction as a mortgage, but 
direct parol evidence of the mame, the former being admitted to corro- 
borate the latter, rather than the reverse, as Melvill J. was supposed 
. (1) 4 DeG. & J, 16 (2) L. R. 16 Eq. 182. 


| (3) I. D. Ñ. 4 Bom. 594 (1880) (4) L L. R. 9 Ogi. 533 (1883) (5) Tiid, 898, © 
(6) I. L, R.®10 Cal, 764 (1884) (7) I°L. R. 13 Mad 494 (1890) (8) L.R. 16 Mad.80 (1892) 


- (9) Vide Supr& 
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by Muttusami Ayyar J. to have done It must however, be noted that 

Melvill J. expresged himself in favour of admitting direct parol evidence 

not because it might be found useful in confirming indirect evidence from 

conduct of the parties, but for the purpose of ascertaining what were the 

terms of the mortgage. j 

In 1894 (1) a Division Bench of the Calcutta High Court referred for 

the decision of the Full Bench the point whether oral evidence of the 

Acts and conduct of parties, is admissible to prove that a deed of out- 
and-out sale was intended to operate only as a mortgage.” In making 

this reference Banerjee and Wilkins JJ. observed :— ; 


“ The ground upon which the admissibility of the evidence of the act and conduct of parties to 
contradict a written statement, in cases in which there is no contemporaneous fraud, may be based, 
notwithstanding the provision of section 92 of the Evidence Act, is we think this: shat section 92 
of the Evidence Act, with a view to prevent falsehood and perjury, excludes evidence of any oral 
agreement or statement as to which perjury is easy for the purpose of varying a written instru- 
ment ; but neither-the letter nor the spirit of the section excludes oral evidence which secka to vary 
a written instrument, not by proving a mere verbal agreement or statement, as to which perjury may 
be casy but by proving act and conduct of the parties as to which perjury Is not equally edky, and 
which would not be inconsistent with the view that the instrument was not intended te operate 
in the form in which it appears.” 


‘The Full Bench answered the question in the affirmative. ° 

In this connection might be quoted the view expressed by the Judi- 
cial Oommittee in their judgment in Pertab Ohunder Ghose v. Mohendra- 
nath Purkatt, (2) namely that whereJ as a tenant had executed a Kabulayat 
containing a stipulation which the landlord had told him would not be 
enforced, the tenant could not be held to have assented to it and that the 
Kabulayat was not the real agreement between the parties, upon which 
the plaintiff could be allowed to sue the tenant. The reason assigned for 
this view is that here one party induces the other to contract on the 
faith of representations made to him, any one of which is untrue. the 
whole contract is in a Court of Equity, considered as having been obtain- 
ed fraudulently. If such representations had not been made, the tenant 
might havé refused to sign the Kabwlayat. 

PERIOD III—FROM 1899. , 

We now come to the leading case of Balkishen Das v. W. F. Legge (3)- 
The facts of the case are that the plaintiff amd defendants executed upon 
the same day two documents, the one purporting to be a deed of “absolute 
sale of a certain estate by the plaintiff to the defendants, and the other 
an agreement in which the defendants covenanted upon payment of a 
certain sum by a specified date, to reconvey the property sold by the first % 
mentioned deed. Evidence of the plaintiff and of a person named Man ° 


(1) Prechath Shak v. Madhu Suan Bhuiya, 1. L. R..25 Cal. 608 (1898). š ° 
(2) LL.B. 17 Cal, 290 (1889). (8) I. L. R. 22 All, 149; 2 Bom, D, Rs 692 (1899), 
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was admitted by the Subordinate Judge for the purpose of proving the 

real intention of the parties, andsuch evidence was to some extent relied 

on by the Subordinate-Judge, as also the Allahabad High Court. Q) But 


the Privy Council held :— 

‘Their Lordahips dé’ not think that oral evidence of intention was admissible for the phrpose 
of construing the deods or ascoptaining the intention of the parties. By section 92 of the Indian 
Evidence Act (Act I of 1872) no evidence of any oral agreement or statement can be admitted ss 
between the parties to avy such instrument or their representatives in interest for the purpose of 
contradicting, varying or adding to, or subtracting from, its terms, eubjectto the exceptions con-,, 


_ tained in the several provisos. It was conceded that this case could not be brought within any of 


them. The cases in the English Court of Chancery, which were referred to by the learned judges in 
the High Court have not, in the opinion of their Lordships, any application to the law of India as’ 
laid down in the Acts of the Indian Legislature, The case must therefore be decided on a consi- 
deration of the contents of the doonments themselves with such extrinsic evidence of surrounding 
circumstances as may be required to show in what manner the language of the document ie related 
to existing facts ”. 

_ As regards the particular case it was held that there were contained 
in the deeds themselves, indications that the parties intended to effect a 


mortgage by condftional sale. 
We shall now take the decisions of the Indian Oourts since this 


decision. In Khankar Abdur Rahman v. Ali Hafez (*) the Oalcutta High 


" Court expressed the opinion that the Privy Council decision in Balkishen 


v. Legge '3) did not lay down any rule of exclusion of evidence over and 
above that contained in s. 92 of the Evidence Act, that in that case the: 
question raised was as to admission of evidence to prove an oral agreement 
as to the original intention of the parties, which was wrongly admitted 
and relied upon by the lower Courts, and that s.92 does not exclude 
evidence of the acts and conduct of the parties, not being in the nature of 
an oral agreement. In Mahomed Ali Hossein v. Nazar Ali (4) the main 
objection to the decree appealed against was that the Court below was 
wrong in admitting wal evidence to show the real intention of the parties 
to the Kobala in question, or in other words to show that the Kobala in’ 
question was not intended, as it purported to be, an out-and out sale, 
but only a Katkobala or mortgage. Maclean O. J. in delivering the judg- 
ment of the Court held that if thg evidence had been so directed they 
should have held, having regard to the decision of the Privy Council in 
the case of Balkishen Das v. Itgge (5), that the Court below was wrong in 
admitting it, but that in ghis case it was reasonably clear that the evi- 
dence, which had been admitied, was evidence as to the acts and conduct 
of the parties. The Calcutta High Oourt following many other cases had 


: slecided in the Full Bench case of Preonath Shoha v. Madhu Shudan 


. 
OJLL L.B. 1%All. 434. (4) 4. L. R., 28 Cal, 289 (Feb 4900) 


(2)°I. L. R. 28 Qal. 256 (Dec. 1900) (5) I L By 22 All, 149: 2 Bom, L, R. 599 61899). 


e (8) 1. Le R. 29 All, 149: 2 Bom. L, R. 522, 
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Bhuiya (1) that such evidence was admissible. The conclusion therefore 
at which that Court now arrived was that the Full Bench decision of 1898 
was not overruled by the Privy Council ruling of 1899, just referred to. 

The same question arose before the Madras High Court in Achuta 
Ram Raju v. Subba Raju, (2) in which the plaintiffconttnded that though 
the deed relied upon was in its terms an absolute conveyance, he was 
entitled to adduce evidence of the subsequent conduct of the parties that 
éhe transaction was in fact’ a mortgage. It was held that evidenee of 
such conduct could be relevant only on the ground that the conduct leads 
to the inference that there wasa contemporaneous oral agreement or state- 
ment between the parties that the absolute sale deed was to operate only 
8s & mortgage and not as a sale; but s. 92 of the Evidence Act enacts that 
no evidence of any oral agreement or statement shall be admitted as 
between the parties or their representatives for the purpose of contra- 
dicting, varying, adding to, or subtracting from, the terms of any contract, 
grant or disposition of property which has been reduced, to writing, and 
no exception is made in any of the provisos to s.92, or elsewhere in 
the Act, in favour of evidence which consists of the acts and conduct of 
parties from which an inference might be drawn that there was such an 
oral agreement to vary the terms of the contract or grant. The Madras 
High Court decided therefore against the admission of such evidence and 
dissented from the view of the Calcutta High Court in Mahomed Ali.v. 
NuzurAli referred to above. 

. To go then to the Bombay High Court decisions. 

In Ansa v. Kenchappa, (3) the plaintiff sued to redeem his lands 
alleging that they were mortgaged with the defendants under a sale deed, 
which it was coéhtended was only nominal and really a mortgage 
transaction, effected to secure past debts. The plaintiff had never parted 
away with the actual possession of the lands; byt on his death his 
widow allowed the defendants to occupy them and to enjoy the profits by 
letting thém to tenants. The Subordinate Judge held that the trans- 
action was a mortgage. On appeal the District Judge, however, held 
that there was nothing in the circumsfances of the case which would 
justify a Court in doubting the bena fides o% the sale. On second appeal 
the following view was expressed by the High Court (Russell and Aston JJ.) 


This case has bean troated as if the question involved is wheter the document in question is 
one of sale or mortgage, but the real question that should wave beon decided is whether the real 
agresment between the parties was embodied in this document. 

We therefore remand this case to the lower appellate Court for a finding on the following issue.— 

(1) I, L. R. 8 Cal. 29111898} s (2) 1. L. R. 25 Mad. 7 (Aug, 19013 

(3) 8 Bom. sL. R.8669. (March 1905.) This ĉaso decided in March 1903 ie reported only in the 
Bombay Law Reporter’! 15 Beptr. 1906, Š R 
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Whether there was any promise a Taxuman by the ostensible vendee that the docnment 
should be treated as a mortgage, or in other words, that the agresment contained in that 
document would not be enforced as a sale.” 


Attention of the appellate Court was invited to the leading case of 
Bapuji v. Sendavargji (1) and the observation of Sir Richard Cough in 
delivering the judgment of tke Privy Oouncil in Pertab Chunder Ghose v. 
Mohendranath Purkdlit (2) :— 


“ Further, if there ig any stipulation in the Kabulayat which the plaintiff told the tenante 
would not be enforced, they cannot be held to have assented to it and the Kabalayat is not thes 
real agreement ‘between the parties and the plaintiff cannot sue upon it,” 


- Koon afterwards a similar point arose in Datto v. Ramchandra (8) in 


whichthe plaintiff sued to recover possession of land, alleging that: the 
document passed by his father though in form an absolute conveyance 
was intended to operate merely as a mortgage, and basing this conten- 
tion on certain surrounding circumstances and conduct of the parties 
such as the inadequacy of the consideration, possession remaining 
withéhe vendor, and the khata having to be still changed. Jenkins 
C. J. in delivering the judgment of the Oourt (Jenkins 0. J. and Batty J.) 
abserved:— 

“ Wecan only understand that the document was accompanied by a contemporaneous oral 
agreement or statement of intention which must be inferred from these several circumstances, 

But it has been pointed out by the Privy Council in Batkishea Das v, Legge (4) that in questions 
of this kind the Courts in India must be guided by s. 92 of the Evidences Act; and that we cannot 
have recourse to those equitable principles which enable the Court af Chancery to give relief in these 
cases of which Alderson v, White (5), or Linooln v. Wright (6) furnish us with examples, We 


think that the contention urged by the appellant obviously comes within the ruling of the Privy 
Council and if we were to give effect toit, then we should not observe the Hmitation which their 


Lordships declare to be binding on us. 
’ This of course does not preclude a person from relying on the proviso to the section ; but there 


ig no case made here which would enable us tosay that any of those provisos are applicable to the 
circumstances of this case.”’ 

In a case Keshafrav v. Raya, (7) in which the original Court admitted 
evidence of subsequent conduct and surrounding circumatances to show the 
real nature of the transaction, the Bombay High Court (Russell J. and Batty 
J.) held that the principle laid down in Balkishen Das v. Legge (8) precluded 
the Courts from admitting any sach evidence, Batty J. explains the reasons 
in hisjudgment: “Unless we are gble to assume some oral agreement it would 


‘be impossible to regard the contemporaneous or subsequent conduct of 


the party, as in itself evidence to establish the intention of the parties 
at the time of the executionef the document. Such extraneous intrinsic 
evidence would necessarily be of value, only asa ground for inferring an 


* (1) I. L. R. 2 Bom, 231 (1877). , (5) 2 De G. and J. 98. 
(2) I. If R. 17 Cal, 291 (1877), d (6) 4 De G. and & 18. 
(3)7 Bom L. R.2669 ( August 1805). * (7) 8 Bom, In R. 287 (Jany. 261906) 
(4 L L, B.ga All, 149, (8) I, L.R, 22 All, 149. 
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oralagreement whereof evidence is ezoluded by s. 92. of the Evidence Act. In 
Balkishen v. Legge, (1) their Lordships said “ we do not think that oral evi- 
dence was admifsible forthe purpose of construingor ascertaining the 
intention df the parties” and if oral evidence is admissible for ascertain- 
ing*the intention of the party, it must necessarily b@ admissible to show 
what was the contract between them. None of the provisos to s. 92, Indian 
Evidence Act, can be said to apply in this case. It was suggested that 
A the first proviso might apply, if it be assumed that fraud had* been 
committed in putting in this suit a different complexion om the contract 
from that which at the date of the contract it was the common intention 
ofthe parties thatit should bear. But the fraud which under proviso 
1, s. 92, may be proved the learned Judge holds, must be fraud which 
would invalidate the dooumsznt and therefore subsequent frawd in respect 
of the document not such asto invalidate it, could not be a ground for 
admitting extraneous oral eyidence under proviso 1 of s. 92. The real 
effect of admitting such evidence would not be to prove fraud in the exe. 
cution of the document but the existence of a differant intention than 
that which appears on the document itself, In other words, it would be 


an attempt to provea different contract from that expressed in the, 


document without proving any fraud in the preparation of the docu- 
ment which would invalidate it.” 


Then with regard to want or failure of consideration under proviso 
1 of s. 92, the judgment points out that no consequence invalidat- 
ing the document could follow save from complete want or failures of con- 
sideration. For s. 25 of the Qontract Act renders an agreement 
void in respect of consideration only when it is made without considera- 
tion, which necessarily means the entire absence of all consideration, 
The only other proviso that was mentioned in argument was proviso 6 
and it was suggested that the facts to which the loger Courts have referr- 
ed as showing the document now in question to have meant something 
‘different to what it purports to be, are facts showing in what manner 
the language of the document is related to the existing facts. It would, 
in the opinion of Batty J., be a manifest strain of language to contend 
that facts intended to show that the language of the document meant 
the exact opposite of what it purports to mean, could be brought within 
the category of facts showing how the languag® related to existing facts, 

In a case decided in June 1906, Abajes ve Lweman (2) we find the usua] 
facts of a suit for redemption of an alleged mortgage on the ground that, 
the sale deed was only a nomina} one, covering in reality a mortgage 
transaction, and the Subordinate Judge holding it to be # mortgage, 
SNE SE a ie 


(1) I, Ta R, 92 All. 149, (2) 8 Bom. Lr B. 548 (June 1906) 
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because he found from the evidenee of the subsequent conduct of the 
parties that the apparent vendee had treated the transaction as one of 
mortgage. The decree was confirmed in appeal. The High Court (Jenkins 
0. J. and Beaman J.) held that the lower Courts erred in form rather than 
in substance: while there are restrictions on the admissibility of ‘oral 
evidence to prove the igtention of the parties forthe purpose merely of 
construing the document in suit, s. 92 of the Evidence Act in its first 
proviso recognizes that facts may be proved by oral evidence which would 


, invalidate a document or entitle any person to any decree or order 


relating thereto, and where one party induces the other to contract on 
the faith of representations made to him, any one of which is untrue, the 
whole contract is in equity considered as having been obtained frau- 
dulently. The false representation in this case would, it is apprehended, 
be to the effect that the right to redeem still subsisted. Attention was 
invited to the Privy Council case of Pertab Ohunder Ghose v. Mohendranuth 
Purkaiat O) and fhe following issue was framed for investigation by 
the lower Court. 


Do the plaintiffs prove any fact which would invalidate the document or entitling them to 
any decree or order relating thereto: ” 


In closing the judgment Jenkins 0. J. made the observation which 
we have quoted at the commencement of this article. 

This case was followed by that of Navalbat v. Sivubai (2), in which 
the Bombay High Court ( Jenkins C. J. and Beaman J.) held that where 
at the time of executing a document, a representation is made that the 
document though in form a saledeed will not be enforced as against the 
executant asa sale-deed and where on the faith of that representation 
the executant executes the document, the sale-deed cannot be upheld as 
a sale-deed as against him, or those claiming under him. Jna this case 
again the High Court have framed an issue for determination by the lower 
Court to the same effect as in the case of June 1906 referred to above, 
drawing attention for its guidance to the Privy Council decision in L. L. 
R. 17 Qal. 297. 

The latest reported case isthat of Krishnabai v. Rama (3) where it 
was held that where there is nothing alleged as to the nominal character 
of the transaction, but the @ontention is that there was no agreement 
enforceable by law to sell thg property,but that there was a mortgage agreement, 
there arises an issue of fact (not of law), whether the real transaction 
between the parties as shown by the evidence is a mortgage ora sale. 


m The case illustrates,” observes Heaton J., “the theory of those who 


"beleve thgt many of those appasent sdles are mortgages. This theory is 
not based on the conception of a sale #ccompanied by a modifying oral 


® (LL. R17 Cal, 1. (8) 8 Bom. L, R., 761. (July 1906), (3) 8 Bom, L. R. 764 (August 1906 } 
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agreement or understanding. It rests on the suppositions, that the inten- 
tion of the parties is simply and solely that the property shall be security 

for the debt and that no sale in any form is jointly contemplated.” In 

arguing thif case it was contended that the issue raised would be super- 

fuoug in view of the decision in Datto v. Ramchandfa (1). But it was 

pointed out by Aston J. that there is a later decigion, viz. the case of 

Abaji v. Lawman (2); and the cases of Navalbai v. Sivubat (8) and Ansa 

V- Kenchuppa (4) were cited with approval. . : 

But no reference was made to the case of Keshavrao v. Raya (5). 

We have attempted to trace the course the decisions of the Privy, 
Council and Indian Courts have taken in determining the point as to how 
far evidence other than the document itself evidencing the transaction 
is admissible to prove what is apparently a sale is really a mort- 
gage. There isa large number of cases as those mentioned below (6) 
in which no contention arose whether any such evidence should be ad- 
mitted, and the question at issue whether the transaction was a sale 
or a mortgage was determined by a consideration of the documents them- 
selves which were relied upon, and not of any extraneous evidence. But 
in the cases, discussed in this article, in which an attempt was made 
to introduce extraneous evidence to prove the real intention of the 
parties, we find thecurrent of decisions running generously smooth 
enough in one uniform channel, for nearly quarter of a century; until 
the decision of the Privy Council in Balkishen v. Legge (7) raised a sudden 
unexpected obstruction, which hag caused a parting of this current into 
more than one channel, nay several channels. We have one set of 
decisions holding that the real point for consideration before the Privy 
Council was whether the Courts below were right in admitting direct 
parol evidence of the oral statement of the parties contemporaneous with 
the documents executed by the alleged vendor and vefldee, that the Privy 
Council while answering this question. in the negative and declaring the 
transactionin dispute to be a mortgage on a construction of the docu- 
ments themselves, did neither notice nor disapprove the practice of the 
Indian Courts in admitting evidence of coaduct of* the parties to prove 
the real intention. On the other hand it has been held that evidence of 
conduct could be relevant only on the ground that the conduct leads to 

(1) 7 Bom. L. R. 769 (1905). (2) 8 Bom, I» B. 553 (1908), (3) Ibid 761; 

(4) Ibid 669. (5) Ibid 287, o 

(6) Gursswamy v. Swaminath, 2 M. H. O, 450, Lakshmi v. Sri Krishna, 7 M. H. C.R. 6, 
Titul v. Leche, L L. R. 20 Cal., 30 P.C. Vishnu v. Hasinath L L. R. 11 Bom, 174 (1886) 
Ayya Vayar v. Bahiniansa I. L. R. 14 Mad. 170,1890) Bhagwan Sahai v. Bhagwan Din, L Lẹ, 


12 All 387 (1899). Patel’ Rdhohod v. Bhikabai I. L. R21 Bom. 704 (1895),- Bapu $, Bharani 
$. L. R. 22 Bom, 245 (1896). Balshei v. Dhonflo I. L.R. 26 Bom. 33 (1901), Heri v. Vishnu 


I, L. R. 28 Bom. 349 (1963), Maruti v, Balaji 2 Bom, L. B. 1063 (1900). (7)I. Ņ. R. 22 AM, 149.. 
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the inference that there was a contemporaneous oral agreement or state- 
ment between the parties for treating the sale as a mortgage, but that 
the evidence of such oral agreement or statement is precluded by s. 92 
of the Evidence Act, so as to convert what the documents relied upon 
- purport clearly to be a sale into a mortgage. There isa third se? of 
decisions which find ap escape from this impasse by applying the Ist 
proviso to s. 92 of the Evidence Act. An issue has to be raised under pro- 
viso as to whether any fact could be proved, which not only might inva-, 
lidate the document of sale, but might entitle the alleged vendor to any 
decree or order relating thereto; and if it is found that the document 
was executed on the faith of a representation that it would be enforced 
not as a sale but as a mortgage, then the Courts are bound to act upon 
that representation and treat the transaction as a mortgage. It is appre- 
hended that the Courts could admit direct evidence of the oral represent- 
ation as well indirect evidence of the conduct of the parties proving 
the real intentiop underlying the transaction. Evidence of conduct is 
admissible, as held by Melvill J. in Bakew Lakshman v. Govinda Kanji), 
on the ground that the alleged vendee is estopped from denying his own 
conduct and to exclude evidence thereof would have the effect of 
enforcing a fraud not practised at the time of the execution of the docu. 
ment, but consisting in advancing a claim in fraud of the real agreement. 
In Melvill J.’s opinion, the first proviso is wide enough even to cover 
subsequent fraud, inasmuch as it enables evidence of fraud being admit- 
ted as would not only invalidate a document, but would entitle any person 
to any decree or order relating thereto. 

Further having regard to the definitions of a sale, mortgage and 
mortgage by conditional sale in ss. 53 and 58 of the Taansfer of Property 
Act, it may perhaps be rightly contended that an oral representation 
made at the time of the execution of asale-deed that the transaction is to 
operate only as a mortgage, should be considered as only a part of the 
agreement, not necessarily inconsistent with the terms of the, deed, but 
as complementary or supplementary to it. (2) Ifthis view is correct, the 
question arises whether evidence may be admitted of the oral representa- 
tion under proviso (2) to s. 92 of the Evidence Act, as also under proviso (1), 

Oneemore point to note before closing this article is the question 
that might arise, when asparty seeks to invalidate a document as an in- 
strument of sale and to enforee it as an instrument of mortgage, as to 
whether any other bar of limitation by time than that provided in Artiole 

¢ 148 of the Limitation Act, would not come in the way, for instance that 
under Article 91. It would not be apposite to discuss tRis poigt here. 


1) I. LR. 4 Bom. 594, (i) Fide Notes on page 728 of Ameer Ali dnd Woodroffe’s 
yo 4 e “The Law of Evidence ppliable to British India 
aor ° ; . s Š 
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THE PROVINCIAL INSOLVENCY BILL. 


CAUNILAL MANEKLAL GANDHI, B. A., LL. B. 
° Hrena Court Vaxkin. 
AY Y new Bill intended for the purpose of affording relief to bona fide 
debtors must certainly be welcome, and as such it is our duty to wel- 
come Bill No. 5 of 1906 introduced in the Council of the Governor General 
of India for the purpose of making Laws and Regulations on tho, 28th 
* September 1906. : 

Section 13 of the bill is certainly a great improvement onthe exist- ° 
ing state of the law for the relief of Insolvent debtors in the moffusil. Fort 
under its provisions once an order of adjudication is made the whole of the 
attachable property of the insolvent vests in the Court, or in a receiver 
appointed by the Court and no creditor of the said insolvent can have 
any remedy against the property and person of the insolvent in respect 
of the debt or can commence any suitor other legal proceeding unless 
by the leave of the Court; so that after the order of adfudication is made 
the person and the property of the insolvent is protected from further 
harassment. But the bill does not seem to make any provision for the 
protection of the person and the property of the insolvent debtor before ` 
the adjudication order is made, and thus all the hardships to which such 
an insolvent debtor is liable in the moffusil under the existing law will 
continue to exist. I had an occasion not long ago to refer to these hardships of 
a bona, fide insolvent under the law of insolvency in the mofusil,in 5Bombay - 
Law Reporter, Journal, pages 194-196; and I regret to find that the pre- 
sent bill makes no provision to remedy the evils mentioned therein. Unfor. 
tunately the language of the Billis not as clear and satisfactory as it 
should be. The Statement of Objects and Reasons appended to the Bill says 
“ It has long been admitted that the provisions to je there ( ch. xx of the 
Civil Procedure Code) found affords the most inadeghate relief both to debt- 
ors and to creditors......... No restriction is placed upon the rights of indi- 
vidual creditors until the debtor’s property has actually vested in the 
receiver appointed under s. 354, Civil Procedure Pode. And in the interim, 
the suits may proceed and decrees may be executed, with the result that, 
while the petition is pending, the wholtef the property of the debtors 
may be sold for the benefit of a single decree holder and to the exclusion 
of the rest of the creditors who have refrained from embarassing the estate 
because their claims have been duly scheduled. On the other hand, the 
relief to the insolvent is most inadequate, since it is strictly confined to* 
discharge from the scheduled debts etc.” But what relief does it really 
give to tite insolvent debtor until,the order of adjudication is made? The 
sections which deal with this order of adjudication are Bg. 5 and d3, but o 
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nowhere does the Bill clearly “say «whether the order of adjudication 
can be made merely on a presentation of an insolvency petition or after 
the service of notice on the several creditors and the hearing of the 
petition ; for although ss. 11 and 12 provide for the dismissal of such 8 
petition under cettain conditions, they do not say that in the ab- 
sence of those condifions the petitions shall be granted and an adə 
judication shall be made. No doubt s. 13 as said above provides a 
substantial relief to the insolvent debtor on making of an order for adju- . 


, dication, buteone, after having carefully gone through the bill, fails to 


find whether under the provisions of the Billthe order ofadjudication can 

e made, at the presentaion of the petition or after the hearing thereof. 
The words “subject to the conditions specified in this Act” in a. 5, however, 
suggest that the order can be made after the hearing of the petition. and, 
that inference is much strengthened by the note on clause 13 annexed to 
the Bill. It says “It is proposed to dispense with any preliminary order 
and have one ordey only and that an adjudication order.” In the English 
Act a receiver order is first made and adjudication follows later. But 
there seems no good reason for adopting this double system and there 


, are advantages of simplicity in having only one order. In the scheme 


proposed by the Select Committee, adjudication was preceded by a condi- 
tional order made ex parte. But it is thoughtthat this procedure would 
be liable to abuse, and that sufficient control over the property of the debt- 
or between the dates of the presentation of the petition and the-adjudi- 


-~ cation order can be obtained in other ways. This makes it quite clear that 


the- intention of the Legislature is to have the adjudication order made 
after the hearing of the petition and not on any date between the date of 
presentation and the adjudication. In fact the Bill aims at dispenging, 
with the preliminary order under s. 7 of Statute 11 and 12 Vic. o. 21 com 
monly known as the ve&ting order and to make this adjudication order take, 
the place of an order under s. 49 of the said statute. If this be the right 
interpretation then all the worries and the hardships of a bong fide in- 
solvent adverted to by me, at pages 194 to 196, journal portion, 5 Bombay 
Law Reporter, remain uhredressed. 

- Some provision should thegefore be made giving express powers tog 
Court of iasolvency as well as to Courts hearing appeals from orders in 
insolvency proceedings t® give protection from personal arrest to all, 
bona fide insolvent debtors dusing the continuance of original proceed. 
,ings and appeals, for otherwise the debtor is liable to be harassed 
“wy the differed processes for execution taken out by ferent credir. 
tors in diferent Courts. No doubt it- is open to° him to apply to 
the Court under s. 336, Qivil- Procedure Qode, for a discharge on 
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condition of his presenting an applfcation for insolvency in that Court. 
But different Courts might take different views on the matter and the 
exercise of their jurisdiction is thus bound to be fitful and ruinously 
expensive tothe insolvent debtor. Not only should such powers be con» 
ferred on Courts hearing insolvency petition to grant protection to 
insolyent debtors from personal arrest till the heaving of the application 
but also for such time after as the said Courts may deem proper to enable 
the.insolvent judgment debtor to appeal. Such a power was exercised in 
Nixon v. Chartered Merexntile Bank (1) by Karnan J. who dirécted that the 
Order to arrest should not issue for one month to enable the insolvent 
to appeal if so.advised. Such a power is not expressly given by the 
Civil Procedure Code and yet it cannot be denied that if given, it would 
bea most beneficent power vested in a Court of law. Otherwise the mo- 
ment the Court rejects or dismisses an application for insolvency, the 
insolvent may be arrested and imprisoned ina jail. Ordinarily the 


resources of such a,person are limited and therefore, eif a power «to ex- 


empt the insolvent judgment debtor from personal arrest were not ex- 
pressly given both tothe Court of the first instance and to the Court of 
appeal from its orders till the matter is finally disposed of by the latter, 
it would be virtually tantamount to punishing the.poor for his poverty, and 
yet stich a power does not seem to have been given to the Court under 
the mew bill. It is hoped that the Legislature will find its way to make 
such a provision for what the Select Committee terms a conditional order 
made ew parte which might enable Oourts to exempt an insolvent debtor 
from personal arrest in execution of any decree, in any Court till the dis- 
posal of the application aud even after, till the period of appealing ex- 
pires The Court may also be empowered to take a sufficient security 
for the appearance of the insolvent debtor when called upon to do so, 
so that the creditor may have no reason to grumble l 


RECENT ENGLISH CASES, 


OontRact— Assignability—Oontract t supply Goods as Purchaser may 
require for his Business—Agreement by Purghaser not to buy similar Goods 


from oathers-Assignment of Purchaser's Business-Right of Assignee ¢o require 


supply of Goods from Vendor. The defendant co®tracted with K., a cake 
manufacturer, to supply him with all‘the eggs of-a specitied quality “ that 
‘he shall require for manufacturing purposes for one year,’ K, undertak- 


+v 
ing not ‘to purchase eggs from any other merchant during the yeare soe 


long a8 the defendant was ready . to supply them. During tife year'K. 
(1)1, L. R. 8 Mad, 97 at p. 98, 
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transferred his business to a company, whereupon the defendant claimed 
to be discharged from his contract, and refused to supply any more eggs 
either to K. or to the company. In an action brought by K. and the 
company, as co-plajntiffs, for breach of the contract .— Held, that. the 
defendant's contract was with K. personally, that the benefit of it * was 
not assignable, and that the defendant was discharged from his obligation. 
Kemp v. Baerselman. (1906, 2 K. B. 604), 
Deramation—Libel—Fair Comment—Malice—Privileged Occassion. e 
° In an action of libel, where the defence is thatthe writing complained of 
26 fair comment upon a matter of public interest, evidence that the defend- 
ant was actuated by malice towards the plaintiff is admissible, upon the 
ground that comment which is actuated by malice cannot be deemed fair 
on the part of the person who makes it,and, therefore, proof of malice 
may take a criticism thatis prima facie fair outside the limits of fair 
comment. Thomas v. Bradbury, Agnew & Co. (1906, 2 K. B. 627). 
HienwayY—Dtich alongsiae of— Whether part of Highway—Eatent of 
o Dedication. Thereis no ruleof law that a ditch running alongside a 
highway between the road and the fence cannot be dedicated as part 
of the highway merely because it is not part of the roadway and cannot 
be used by the public for purposes of passage. Ohorley Corporation v. 
Nightingales (1906, 2 K. B. 912). j 
LANDLORD AND TENANT—Distress. -Trespass ab initio—Second Di- 
` stress for same Rent. A bailiff employed to levy a distress for rent 
in arrears, illegally broke in the front door ; he then seized the furniture, 
but before selling it left the house, and being refused admittance on his 
return, made no attempt to regain possession. Subsequently, the landlord 
put in fresh distress in respect of the same rent by & different bailiff 
acting under a fresh @istress warrant, who seized the furniture, which 
was replevied before Sale by the owner :— Held, that the proceeding under 
the first distress warrant was a trespass ab initio and void as a distress, 
snd that the landlord, having had no opportunity of satisfying his claim 
for rent by means of that proceeding, could lawfully distrain under the 
second warrant for the same rent. Grunnell v. Welch. (1906, 2 K. B. 555), 


_ LANDLORD AND Tenant—Landlord’s Liability—Room in Mill let with 

Machine— Contract to supply Power to work Mathine—Implication of 

Reasonable Fitness for Purpese—Kacessive Supply causing Damage. The 
defendants were tenants of a mill, and they let to the plaintiffs, under an . 

f ,orgl contract, a room in the mill withthe machine therein, and agreed to 

supply poaver for the working of.the machine. The power was supplied 

by an engine upon the premises, and »wing to a defect in thé governor 

° of this engine it ran at an oxcessive speod, and caused the drum of the 
+ ad s A ‘ 
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machine in the plaintiffs’ room to révolve at such a speed that it. burst, 

and killed a workman of the plaintiffs' who was working the machine. 

The plaintiffs as a compensation to the widow of the workman. In an 
action to recover from the defendants the amount that the plaintiffs had 

been obliged to . pay and the costs incurred by them :— Held, that the 
obligation of the defendants to supply power did nog arise upon a demise, 

but upon a specific contract which involved, in the absence of special 
econditions, that the power supplied should be reasonably fit for* the 
purpose for which it was supplied, and that the defendants were liable , 

for the consequences of a breach of that contract. Bentley Bros. v. Met- 

calfe and Co. (1906, 2 K. B. 548). 

mm e Notice to Quit—Tenancy at Yearly Rent—Habendum 

“ until such tenancy shall bs determined as hereinafter mentioned’ —Provi- 

sion for Three Months’ Notice to Quit—Hapiration of Notice. By an agree- 

ment of tenancy a public-house was letfrom acertain date until such ° 
tenancy shall be determined as hereinafter mentioned’ at a yearly rent 
of 70l., clear ofall deductions except land and property tax, payable 
quarterly on certain named days, the tenant agreeing (inter alia) to keep 
the promises in repair. The agreement contained a provision that it 
should be lawful for either party to“ determine the tenancy heroby created 
by giving to the other of them three calendar months’ notice in writing 
for that purpose”:—Held, that the agreement createda yearly tenancy 
determinable by three months’ notice expiring with any year of the 
tenancy, and a tenancy for an indefinite term determinable by a three 
month’s notice expiring at any time, Lewis v. Baker (1906, 2 K. B. 599). 


j GLEANING. 


Latest christian science case- ¢ 

The latest reported Christian Science case is probably that of Welt- 
mer v. Bishop, 171 Mo. 110. According to “The Law,” from which.a sy- 
nopsis of the facts is taken this was a suit for likel. The plaintiffs, who 
were engaged in the business of magnetic healing in the city of Nevada, 
Missouri, complained that the dcfendant Wete and caused to be published 
in a newspaper an article in which the plaintiffs were called nfiserable 
charlatans. The defendant admitted the publication and pleaded in justi. 
fication thereof thatthe matter stated was true. The evidence showed . 
that the plaintiffs were men without the pretense of scientific learning » 
and were possessed only to a limited degree of the rudiments of educatitn,” 
who werebngaged in business in, Nevada which they called *magnetje 
healing. They omployed for chicf assistants three men whd werg als’ 
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unlearned in any science and of little common education, and in addition 
to these a large number of female typewriters. They advertised very 
extensively in the chief cities of the United States and in: foreign countri- 
es. In their advertisements they professed to possess miraculous power 
to heal all diseases to which human beings were liable, without ha a 
and without surgery. The great bulk of their business was through what 
they called their silent treatment by correspondence. 

The court said: “It will be seen that the court submitted to tha 

» jury to sayïf the plaintiff's business was legitimate, and in weighing 
that question they were to consider the results as disclosed by the eviden- 
ce, and on the whole if the results had been beneficial, the business ‘was 
not to be:adjudged a fraud.” 

‘In giving the opinion ‘the court said: “Courts are notsuch'slaves‘to 
the forms of procedure as fo surrender- their own intelligence toian array 
of witnesses testifying to an impossibility. They are not required to give 
credence toa statement that would falsify well-known laws‘of nature 
though a cloud of witnesses swear to it. Wo recognize that in the realm 
of science much is yet undiscovered, and especially is this so:in the scie- 
nce relating to diseases of the human system and their treatment. Dif- 
ferent schools of medicine contend with each other on vital questions, and 
as long as the contest continues with reason it oannot be said that the 
right of either as above the other has been demonstrated. But if either 
school would convince us that it is right or even that it is entitled to be 
recognized as a contestant, it must appeal to our intelligence, and dis- 
cuss the subject on the basis of natural laws. Ifa man comes into court 
claiming to possess supernatural powors and brings with him witnesses! 
who swear he has done for them that which we know iseimpossible, we are 
not required to believe such evidence. Here was a woman who, perhaps. 
believed what she sa¥d, who testified that by a mental process of one of 
these plaintiffs, transmitted to her through a letter several hundred 
miles away, she was entirely cured of cancer of tho breast. The fact that 
the plaintiff, who was supposed to have transmitted the influence from 
Nevada, was not there at the tame does not add to the absurdity of the 
statement. And the testimonpof other witnesses, perhaps also sincere, 
to the effect that they were cured of otherwise incurable diseases by such 
mysterious process can Rave absolutely no lodgment in our intelligence.” 
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Law of Contract: By Sm WruLiam R. Anson, Bart, D.O. Ti, of the 
Inner Temple, Barrister-at-law. Warden of all Souls College, Oxford- 
OXFORD : Clarendon Press. Eleventh Edition. ee Demi 8 vo. Pages 
xxxvi and 406. Price 10 s. 6 d. 


On the law of Contract no book bulks so large in the eye of students 


“as Sir William Anson’s admirable volume. In the space of a quarter ofa , 


century the work has already passed through eleven editions. This fact., 


alone, apart from any other consideration, is a proof positive of its ster- 
ling merits. As early as 1877, when the subject of Contract was first in- 
troduced into the school of Jurisprudence at Oxford, the necessity for an 
elementary treatise on the subject was felt. The works then in existence 
were.those of Mr. Leake, Sir Frederick Pollock and Mr. Smith: but none 
of them seemed to satisfy the wants of students of lay. Sir William 
Anson, therefore, set himself to the preparation of the present volume, 
his object being to trace the principles which govern the contractual 
obligation from its beginning to its end; to show how a contract is made, 
what is needed to make it binding, whom it may affect, howit is interpre- 
ted, and how it may be discharged. No wonder then that a book construct- 


ed on this plan should become almost a sime gua non with the student of 


law. It has deservedly become a favourite book in the student world. 





Hand book of Owil Law. By N. K. Rama Swami Aryan, B. A. B. L. Third 
Edition. Mapras: G. A. Natesan and Oo. 1906. Cr. 8vo. Pages viii 
and 418. Prices Rs. 2. 

As a vade mecum of general Civil law of India this book is worthy, 
of note. It is a napid summary of Indian enactments bearing upon the 
subject. General disquisition on the, science and principles of law 
form the subject-matter of the opening chapters.’ The remainder ofthe 
book is divided into two parts: substantive law and adjective law. The 
Transfer of Property Act, Easements Act, Podian Contract Act, Negotiable 
Instruments Act, Indian Trusts Act, and Spegific Relief Act form the con- 
tents of the first division: while the second division is occupiéd with 
Indian Evidence Act, Civil Procedure Code and thé’Limitation Act. These 
Acts are dealt with in the form of questions ghd answers, the questions 
being mostly selected from the question papers set at the different exa- 
minations, This mode of treatmen} has its special value to students of 
law and we feel that they will find this hand-book panticuleriy: Useful to, 
revise their studies when the examination fs at hand. 
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A Hand book of Legal Medicine. By Winiutam SELLERS, M. D. (Lonpon.) 
the Middle Temple and the Northern Circuit, Barrister-at-Law. 
MANOHESTER : The University Press, Sherratt and Hugheg, 27 St. Ann 
Street. 1906. Gr. 8vo. Pages 297 and vii. Price 78. 6d. net. i 
This is so far as we are aware the only book on the subject of Medical 
Jurisprudence writtef by an author who himself belongs to both the 
medical and the legal professions. Dr. Sellers, the author of this book, 
holds the djstinguished degree of Doctor of Medicine of the London® 
University and is also called to the Bar by the Honorable Society of the 
"Middle Temple, and is a practising barrister on the Northern Qircuit. 
The manner in which the various items in the book are handled is of 
special interest to the legal profession. The book is arranged in such 
a manner and with such explanations and illustrations as will make 
medical and surgical problems in Oivil and Criminal cases intelligible 
to members of the legal profession. It consists of a collection of the facts 
of metlical jurispfudence from the recognised text-books. The learned 
author has at no place entered into any very theoretical disquisitions, 
but has throughout confined himself to facts and figures and set out the in- 
formation clearly and to the point. When more than one items bear upon 
a point under enquiry, these items are set out in numbered paragraphs, 
In short, it really is what its title leads us to expect, a reliable and useful, 
hand-book to the members of the legal profession, which will be a great 
help to them in dealing with medical witnesses. To the members of the 
medical profession, it will appeal chiefly onthe score of the specific in- 
formation which it contains on points of inquiry they may be expected 
to pursue. And the book will also prove useful to those coroners who are 
notmembers of the medical profession, and who must on that account 
often have considergble difficulty in fully appreciating the evidence of 
medical witnesses. The book is very carefully prepared, and will, we 
trust, take it place as a handy and reliable book for the members of the 
legal and medical professions. i 
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THE INTERNATIONAL LAW ASSOCIATION, ° 
By T. Bary, D.C. L, LL. M. 


Bakkister-atT-Law. . 








DO not know whether International Law is the subject of much study 
or interest in India. But in a Dependency, it is surely of the 
greatest value to lay stress on the importance of a subject which enables 
those who work at it to realize aa nothing else can that the country which 
governs their own, and which bulks so largely in their thoughts is not 
the only State in the world. The international lawyer realizes without 
difficulty that the greatest empires are not despotic. He knows, as the 
humble municipal lawyer does not know, that the most imposing of them, 
omnipotent at home, moves among a circle of free equals abroad ; that the 
best of these enjoys its sovereign rights in perfect security; and that 
violent aggression on any of them, though just possible, is the immediate 
subject of universal concern, and brands its perpetrator with the world- 
wide stigma of lawlessness. 

It is free and frequent intercourse with foreigners which will prove 
the most valuable ally of Indian national aspirat#ns. Foreigners are 
neither their rulers nor their fellow-dependents. One hears an Indian 
sometimes say— What have we to do with International Law? We are 
not a nation!” For that very reason the Indian people should cultivate 
the study which introduces them to the world Of nations, widens their 
horizon beyond the scope even of the. great empire to which their 
fortunes are attached. If Indians were seriously to take up the study of 
International law, were to mix with the great publicists of European na- 
tions and to impress them with the magnitede of the Indian problem, who 
could doubt that India, as a factor of the world’s life and progress, would 
come rapidly to the front? Official foreign relations are barred. But if ° 
unofficial ones are treated, their growth yee bring official consequences 
in its trath. e 
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Two great institutions exist for fhe purpose of such intercourse’: the 


* Institute of International Law, founded at Ghent some ghirty-five years. 


t 


ago, is an exclusive body. Its members are the leading diplorgatists and ` 
writers of the day: jts associates, even, must wait years for election. But 
the International Law Association is a sort of House of Commons to this 
elevated House of Lordg Its membership, whilst comprising many most 
eminent lawyers—-( we find among its roll the names of five English 
judges, the Lord Justice General of Scotland, and of such great authorities 


‘as von Martit#, 


Lyon-Caen, Asser, Rolin, Buzzati, Olunet, Kelvin and 


Labori )—is open to any one who can show a genuine qualification for 
admittance, in the shape of scientific attainment or practical acquaint- 
ance with matters of international interest. Many most useful members 
aredrawn from the ranks of ship-owners, underwriters, average adjusters 
and philanthropists. Experts are apt to become pedantic and fantastic. 
* The International Law Association tends to keep them in touch with the 
world. e Romilly used to say that juries “ kept the law fresh,” and was in 


favour of having lay lords to sit with the law lords in appeal cases. The 


Association aims at performing a similar function : and in framing what 
are known as the York-Antwerp rules of general average (now universally 
accepted throughout the world) it achieved a striking and conspicuous 


success. 


As a body of lawyers of great learning and acumen, reinforced by this 


valuable element of lay opinion, the International Law Association is a 


highly interesting organization ; and its periodical confereaces prove 
most instructive and attractive—though I say it who should not, being 
one of its Secretaries. 

It has just concluded its twenty-third conference Kin Berlin), which 
has proved, in spite of gome misgivings on the part of the timid, an unqua- 


‘ lified success. 


The ptople of Berlin showed no trace of the jealousy of 


Britain about which we hear so much in the newspapers. From first to 

last there was no break in their kindness and hospitality. They received 

the members of the conference as friends into their houses, and provided 

a liberal programme of sight seeing for the ladies who accompanied them. 

And all this besides the official f@stivities, which ranged from a lunch given 

by the Emperor at the Imperial Palace to a lively and enthusiastic supper 

the night before departure. Prince Frederic Leopold received the Associa- 

* tion on behalf of his Imperial brother-in-law, and conducted the party 
‘through the Palace, even those parts which are not generally shown to 
visitors. The Berlia Juridical Society and the Beylia Association of 


Comparative Jurisprudence, whoinvitedethe Association to megtin that 
© city, jobned with other legal bodies in giving a brilliant banquet at which 
i e 
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Mr. Justice Bighhm’ placed the conferend high in favour with the town, by 
récounting reminiscences of his own schooldays there. They were respon- 
„Bible also for the bright Abschisdabend, at which Frau Heyl made a nest 
and much appreciated speech. The Corporation of Berlin welcomed the 
Conference at the Town Hall, and provided a récherché supper and some 
excellent speaking: the Chamber of Commerce and the Merchants Guild 
and Bankers entertained it royally at a banquet dh the Thursday, while 
special facilities were given through the week for attending the.opera 
and for inspecting the prisons and police-courts. 
The work of the conference was conducted at the new building of the ° 
Chamber of Commerce, except on one day, when it met at the whits and 
gold Concert-room of the Royal Theatre. Everything is white at Berlin. 
One would suppose thata capital so subject to snow and cọld would be 
arrayed in red, and bright colours. But it is all white. The glorious throne- 
room at the Palace is white, with a gold panelled roof. Its staircase is white 
marble. The Chamber of Oommerce is white. The Concert-room is white, 
The scene of the Legal societies’ banquet was unrelieved white. That of the 


final supper was white. Perhaps the arms of the House of Hohenzdlern e 


(quartered white and black ) have something to do with this. But it is 
a tendency notablein modern decoration all over Europe, to rely on white 
plaster andto make rooms resemble nothing so much as bridecake. 

His Excellency Dr, Koch, head of the Reichsbank and of German 
finance, presided, and among others present were Mr. Justice Kennedy, 


Mr. Justice Bigham, Sir W. Runciman, Sir T. Barclay, Sir H. Hozier, ° 


Dr. Evans Darby, Professors von Martitz, Gierke and Riesser (Berlin) and 
Jitta(Amesterdam), Prince de Oassano, Drs. Beseler and Nieberding (Impe- 
rial Secretary of State and Prussian Minister of Justice respectively), Mr. 
Beckett Hill (Allan Line ), Dr. Sieveking ( Hanseatic Court of Appeal J Dr. 
F. Mayer (Prussian Court of Appeal), Dr. von der Le eyen (Prussian Railways) 
Dr. Govare (Paris), Mr. Eugene Carver (Boston) representatives from 
Hungary, Denmark, Belgium, Greece and Norway. At the first day’s pro- 
ceedings, an addxess by Sir. W. Phillimore, Bart. (unfortunately unable, 
through illness, to be present in person ) was cead, in which he depre 
cated the idea that the society was exclusively or especially an Englishone, 
after which an account of the progress 0# International Arbitration was 
given by Dr. Darby (Secretary of the Peace Socjety) and Bir Thomas Bare- 
lay, whose services to the cause of international ententes cordiales are so 


conspicuous and successful. The subject of Neutrality was then introduced . 


Professor von Martitz dealt with Mines in Naval Warfare, M. Gaston Dg * 
Laval ( of the Bratigh legation at*Brusaels ) with a wider range of topics 
and Mr. J,E. R. Stephens (of the Middle Temple) with “ Visit and Search.” 


Their E R one were referred to 6 committee, singe, pending the © 
` e ° . 
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Hague conference of next year, it wa8 well not to adopt definite proposals 
- hurriedly, nor to leave the Association unrepresented in the meanwhile. 
Mr. Charteris (University of Glasgow) contributed a paper on jurisdiction in 
territorial waters, in which the way in which the question has been dealt 
with in the past was exhaustively set out. The paper should be’ very 
valuable as a store of zeferences; but, besides this, it dealt fully with the 
recent case in which the Supreme Court of Scotland applied a British Act 
dealifig with tracts of water a long distance from shore, to foreigners. e 
e Seeing that € convention exists under which many foreign states have 
express liberty of fishing in those tracts of water, such an intention ' 
ought never to have been imputed to the legislature, but the limits of its 
prohibition should have been confined to the conduct of its own subjects. 
Mr. Chartefis however thought the legislature, not the judges, to blame ; 
but then no one expects an Act of Parliament to be very explicit—the 
legislature trusts the judges to apply its statutes with discretion, 

This concluded Tuesday’s proceedings, On Wednesday Mr. Justice 
Kennedy (who was the life and soul of the Oonference) read a masterly 
paper onthe exemption of Private Property from Capture at Sea, and 
obtained the appointment of a committee to deal with the subject, which 
is one in which the present Lord Chancellor takes a keen interest. He 
suggested incidentally that the acquiescence of Britain in such an 
exemption might be made conditional on the aba-.donment of all pre- 

. tensions to bombard undefended coast towns. It may be replied that it 
is impolitic to give any colour for the suggestion that any such barbarous 
right exists. In the afternoon, Dr. V. Schneider and Dr. 8. Goldschmidt dealt 
with the subjects of “ Pauper Foreign Litigant” and “Security for costs,” 
and Dr. Erno Wittmann (Buda-Pesth) with that of Confliéts of Law as to Na- 
tionality and Naturalization. Thursday’s sittings opened with an animat- 
ed discussion of the ule embodied in the U. S. “Harter Act,” penalizing 
agreements by which ship-owners are relieved from responsibility for 
negligence. On this subject, the concurrence of judicial opinion was 
remarkable. Judge Sieveking of Hamburg, and Justices Walton, Kennedy 
and Bigham wrote papers or #poke, upholding with emphasis the im- 
portance of keeping the tige. of collectivism out ox business: mat- 
ters. The Conference would, judging from its applause, have endorsed 
their opinion in favdur of freedom of contract. Mr. Ulrich, the 
eminent writer on Gener@l Average, asked for the appointment 
of a committee, but, on the motion of Dr. Sieveking, it was un- 
*antmonsly declared that there was no evidence of any present necessity 
for such législation but that, recogniging the importance of ¢he subject, 
the Association invited the public to supply any instances tehding to a 
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contrary Sonaus: Possibly your readers may be able to furnish 
such data tothe bureau (at the Temple, London)—for or against the 
principle. After °an excellent paper had been read on the working 
of the Bern’ Convention for Railway Transport of Goods, by a high autho- 
rity; Dr. von der Leyen, the subject of arbitration was Brought up again by 
Sir T. Barclay. He drew attention to the fact that the conflicts on points 
of honour and “vital interests” lie outsice the purview of the Hague Tribu- 
, 2al whilst they are really the only matters which prove causes of war. 


He consequently submitted a scheme for obtaining a judicial decision by , 


trained lawyers in these excepted cases, and it was referred to the Council 
of the Association. Papers on Jurisdiction in Divorce by Mr. Justice 
Phillimore and Mr.J. Arthur Barratt (London and New York Bars) conclud- 
ed the day. On the last day of the conference, commercial sabjects were 
much in evidence. The conference, decided to approve the principle 
recommended by Mr. Langlois (Antwerp ) of establishing an interna- 
tional board of average adjusters who should report to,the Association on 
cases of difficulty as they cecur, A code of rules for the recognition of 
foreign companies was approved, and a stirring appeal listened to for the 
international regulation of express traffic at sea, so as to reduce the 
chances of collision, made by Commander Riondel of Nantes, France. 

Votes of thanks to the hospitable entertainers were accorded with 
acclamation, and in afew hours the foreign guests were seeking the 
gray seclusion of the Berlin railway termini. 


DEPOSIT IN COURT. 





Sections 53 and 00 of the Transfer of Property Act. 


N this paper I propose to call attention to and ghortly discuss an in- 
teresting point of mortgage law of considerabil practical importance 
which is so far, I believe, untouched by the authority of any reported 
case. Thb point, to formulate it in general terms, is: Whether there is 
any time-limit to the mortgagor’s exercise of the power of deposit in 
Court vested in him by the terms of Section 83 of the Transfer of Property 
Act, and what his right or remedy is as te possession of the mortgaged 
property on the mortgagee’s acceptance of the deposit. 
In order the better to understand the theme it will be convenient 
to state the point in the form ofa concrete case. Suppose A, a part- 


owner in an equity of redemption, sues the mortgagee, B, for redemption . 


and recovery ofg¢he mortgaged property, impleading O, the other Bart- 
owner, 8% party defendant. Band U unsuccessfully impu n plaintiffs 
title, and the Oourt grants a decree to Plaintiff for redemption and oe 
e i B5 
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session of the entire property in terms of Section 92 oflthe Transfer of 
Property Act. Thus thwarted Band C adopt another course to defeat or 
at least to delay A. O deposits in Court the mortgage “money under the 
provisions of Section 83 of the Act, andon due notice B contents to re- 
ceive and receives*the money in full discharge of his debt, at the Same 
time or immediately thereafter intimating that he has duly delivered 
the mortgaged propétty to the depositor. A, who has no knowledge 
of these proceedings, files his darkhast for execution and is met by the. 


, defence thate possession has been already made over to the other part- 


owner, B (1). On these facts the question is, what is A’s right or remedy 
in the circumstances, 

Section 83 lays down: “At any time after the principal money has 
become payable and before 3 suit for redemption of the mortgaged pro- 
pefty is barred, the mortgagor, or any other person entitled to institute 
such suit, may deposit.in any Oourtin which he might have instituted 
such suit, to the account of the mortgagee, the amount remaining due 
on the mortgage. 

“« The Court shall thereupon cause written notice of the deposit to be 
served on the mortgagee, and the mortgagee may. on presenting a peti- 
tiOn csiis: stating the amount then due on the mortgage, and his willing- 
ness to accept the money so deposited in full discharge of such amount, 
and on depositing in the same Court the mortgage deed if then in his 
possession or power, apply for and receive the money. and the mortgage 
deed so deposited shall be delivered to the mortgagor or such other 
person as aforesaid.” 

At first glance this Section seems as though it completely blocks A’s 
right of executing his redemption decree in so far as the relief of posses- 
sion is concerned, and that his only remedy is a fresh suit against O 
for partition or joint possession as thə case may be on payment of propor- 
tionate cont:ibition. It imposes no time limit: the deposit can be 
made any time within the statutory sixty years, Under it no part- 
owner need be notified the deposit or called upon to state his case. The 
deposit may be made ¢n any gf the Courts indicated, and there is 
no saving of mortgages on which some other part-owner may have obtain- 
ed a regular redemption decre’. The only duty the Court has to perform 
is to issue the prescribedenotice and thereafter everything works itself 
out automatically so to say. Jhe Court is vested with no discretion, and 
at no stage of the proceeding is it required to exercise its judicial mind. 
* @) The sbove is notan imaginary case. It wal] illnstratesthe justice of the Privy Council 


observation inehe case of The General Manager of The Raj of Durbhangah® v. Mahgrajah Coowar 
Ramaputsingh (14 M I. A. 605) that tha dificulti of a litigant in India begin When he hag 


e pbtained g decree. | : 


e 
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The only essentials prescribed by thé Section are two: (1) deposit of a 

certain amount apd (2) its acceptance by the mortgagee in full discharge 

of his debt. | When these essentials are fulfilled the proceeding is a per- 

fectly valid and lawful one, and any person feeling himself aggrieved by 

it has no remedy to set matters right except by a regular suit. 

Influenced by such line of argument appearing as it does faultless 
on the face of it, one is apt to give it as his opinion in the above case that 

ethe prescribed deposit.having been made by O and accepted by B in full 
discharge of his debt, A's right to execute his redemption ddbree is swept 
away by the proceeding between B and C and is gone, and that the only. 
remedy now open to him is to have recourse to a regular suit against C. 

But a closer examination of the Section will show that the above 
line of argument, as also the conclusion deduced therefrom, is altogether 
fallacious and misleading. 

In the first place the very general wording of the Section is a certain 
indication that there must be and there is some lim# to its opexation 
and to the consequences flowing therefrom. And asa matter of fact this 
indication is manifest in the Section itself and from its relative place in 
the body of the Act. 

True it is that the Section prescribes only twoconditions and imposes 
no time limit in terms. But what are the consequences, it says, will accrue 
to the mortgagor on compliance with the conditions? They are absolutely nil 
except a very small one, namely, the return of the mortgage deed. It does 
not enjoin the mortgagee to deliver possession of the mortgaged property, 
doesnot even declare the mortgagor to be entitled to demand posses- 
sion. By itself itleads to no ulterior results, confers no right on the 

-mortgagor, impose’ no duty on the mortgagee. Its whole efficacy is spent 
go soon asthe deposit is accepted and the deed returned. The Section 
therefore is no bar to A’s executing his decrec. l 

Now if the Section is so utterly innocent in results, whatis the utility 
it will be afked, of a payment through Oourt? Tho answer is plain enough. 
In the first place such payment will be conclusivg evidence of the fact of 
the full discharge ofthe debt, and, secondly, consequences resulting from 
the extinction of the charge, are bound to ensue whether the payment is 
made through Court or privately. In respect of consequences, therefore, 
payment through Court can be and is no better andno worse than one 
made privately. . 

These consequences are defined in Section 60 in the following terms : 
“At any time aften the principal meney has become payable, the morka- z 


gor has a sight, on payment or tender ... ... to require the mortgagee (¢) 
to deliver the mortgage deed, if any, to the mortgagor, (L) where the mpriga- 
e e e . ee . . o 
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gee is in possession of the mortgaged property, to deliver possession thereof 

to the mortgagor and (c)... ... extinguished.” A 


Right to demand possession being thus one of the consgquences of 
pay ment, no exceptjon so far can justly be taken to the transfer of pogses- 
sion from BtoC. A person is at perfect liberty to do what the law enjoins 
it to be his right or dugy to do. Had therefore the Section stopped there, 
O’s position would be simply unassailable. 

But the operation of the Section is restricted by an important proviso: 

‘Provided that the right conferred by this Section has not been 
extinguished by act of the parties or by order of a Court.” 

Nowa redemption decree is undoubtedly an order of a Court ultima- 
tely resulting in extinguighing the right.(1) And between the date of 
the,suit and such extinction mattars are held fast totheir status quo ante 
by the rule of lis pendens (2). So the practical effect of the proviso is that 
so long as the matter has not reached the stage of a suit under Section 85, 
a mortgagee has af undisputable and unfettered right to receive payment 
and deliver possession to whomsoever part-owner he pleases, but when 
that stage is once reached he loses all liberty of action and control over 
the matter, and must thenceforward obey and ba guided by Court’s orders. 
Here the redemption decree directed the mortgagee, B, to receive payment 
from and deliver property to A. His receipt of money from and delivery 
of possession toO was therefore utterly indefensible and a contempt of 

- Court. ‘Being thus unaffected by the deposit proceeding between B and C, 
A is entitled to recovery of possession through Court from C. l 
Even were the part-owner, O, not a party to the suit, the result would 
be the same, the doctrine of lis pendens apart. Because. the prime party 
on whom the decretal behests of the Court fasten and against whom 
they are to be enforce ie in execution is the mortgigee, and he was ea 
hypothesi a party to tife suit. In these circumstances C could have ob- 
tained possession only by an actin the nature of abetment of contempt 
of Court by B, and is consequently liable to summary eyiction °under the 
provisions of Section 2463 of the Civil Procedure Code, as B would have 
been. 

The correct answer to the general question propounded in the open- 
ing para would therefgre seem to be, that there is a time limit to an 

(1) Vide Section 93: O ı the passingof any order (directing delivery of posse<ston, foreclosure 
or sale) under this Section the plaintiff's right to redeem and the security......shall both be 
e extinguished. 

°  ¢2) Vide Section 52. During the active prosecution in any Court... . of a contentiots suit ot 
proceeding in* which any right toimmoveabl® property is directly and apecifically in question, the 
property cannog be transferred or othergvise dealt ith by any party to the suit on proceeding so 

@ as to affect the righjs of any other partythercto &c, &e. 
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effective and udadi recognizable exercise of the power of deposit 
under Section 83, that limit being the date of a suit of the class contem- 
plated by Section 85; and that within that limit any part-owner can make 
payment and recover possession from the mortgagee private or bya 
suit În ejectment. 





“HL 8. P. 
\ 
THE INDIAN LAW OF PARTNERSHIP.’ 
By SURENDRA Natu Ray, B. L, (Gold Medalist). ; 


( Continued from p. 308) 
T the time of the formation of the memorandum of association of a 
company, some name is tobe given by which it is to be called. 
Firm name. The style of the firm need not and often does not express 
the nameof any actual member of it. It may contain, and often 
does contain, other names, or no individual name’ at all(1). When 
a firm has an established reputation and one of its members dies, 
it is not deemed wrong for the survivors to continue the business 
under the old name, although, perhaps, the reputation of the firm 
may have been due mainly, if not entirely, to the ability and inte- 
grity of the deceased partner (3), And it has been held in Bunn v. Guy (8) 
that it is not illegal for surviving partners to continue to carry on business 
Change ofname. under the old name. As to the power of companies to 
change their names, it has been provided bys. 36 of the Indian Compa- 
nies Act (VI of 1882) that any company under this Act, with the sanction 
of a special resolution of the company, and with the approval of the 
Local Government testified in writing under the hand of one of the 
Secretaries to such Government, may change its name; and, upon such 
change being made, the Registrar shall enter thé nz new name, on the 
register in the place of the former name, and shall issue a certificate of 
incorporation alteged to meet the circumstances of the case; but no such 
alteration in name shall affect any rights or obligations of the company, 
or render defective any legal proceedings instituted, or to be instituted, 
by or against the company ; and any legal proceedings may be continued 
o- commenced against the Company by its new name that might have been 
continued or commenced against the Company by its former name. By an 
explanatory clause ofthe same section it is further provided that the 
issue of the certificate of incorporation is necessary to complete the change , 
of name. In Goosery Cotton Mille Company v. Steel (4) the defendant > 


(1) Pollo&tk on Partnership( 8th ed. ) p. 25, s (3) 4 East 190. , 
(2) Lindley on Partnership ( 6th ed, ) p, 100. (4) 2 Hyde 238, © , 
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plied for one hundred Shares ina Gompany, and on giai being allotted 
to him, paid Rs. 1, 000 in deposit: his name was placed upon the register 
of Shareholders, but he refused to sign the articles of association; it has 
been held that he was not liable as a Shareholder. As to the signification 
of Share in, Company it has been held in Parbhudas v. Ramlal (1) that a 
Share ina Oompany signifies a definite portion of its capital, and does 
not necvssarily mean the right of a person whose name is then actually on 
a regmster of Sharehold»rs. By s. 234 of the Indian Oompanies Act (VI of 


e 1882) it has been further provided that any Company authorized by s. 224 


of this Act to register with limited liability shall, for the purpose of 
obtaining registration with limited liability, change its name by adding 
thereto the word “ limited,” Lindley remarks, speaking generally, the 
rights and l¢abilities of a firm cannot be affected by a change in its name 
un&ccompanied by a change amongst its members. (2) In Hart v. Alexander (3) 
it hasbeen heldthat a changein the name of the firm, coupled with 
the execution of powers of attorney to the new firm warrant the jury in 
finding knowledge by an old customer of a change in the old firm; again 
in Barfoot v. Goudall (4) it has been held that in the case of bankers, a 
change in the name of the firm appearing on the face of the cheques used 
by their customers is sufficient notice to an old customer who had drawn 
cheques in the new form. As to the assumption of Corporate name by a 
private person, Pollock with the authority of Lindley says, that at all 


events the use of a description such as “Company” which by common 


usage is applicable to incorporated and unincorporated associations 
alike, does not amount to an offence (5), 
Good-will has been described as “the benefit arising from con- 
nexion and reputation” (8) and Lord Romilly, M. B., in Labouchere 
v. Dawson (7) says that Good-will includes “the probabi- 
A hese lity ofythe old customers going to the new firm” which 
has acquired the business. That which the purchaser of a 
good-will actually acquires, as between himself and his vendgr, is the 
right to carry on the same business under the old name With such addition 
or qualification, if an}, as may be necessary for the protection of 
the vendor from liability or ea ee to litigation under the doctrine of 
s holding-out,’ and torepresént himself to former customers as the 
successor to that busines (8). Dart in his Law of Vendors and Purchasers 
(Vol. IL) points out that aq@ntract for thesale of the good-will of a 
business has been enforced where it is sold in connection with the pro- 
erty (9). Firm-name is a good-will in connection with the firm. A 


(1)3 Bom. O. ©. 96. (4) 3 Camp. 147, ° (7) I. R213 Eq. 324.9 
(2) Lindley, p> b38- (5) Pollock on partnership, p. 36. (8) Pollock on Partnership p. 117 * 
® (3)2M,& W483 » (6) Lindicy on Partnership (7th Bd). p: 476. (9) Dart (6th Bd), p. 1106, 
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partnership is ‘presumed to continue, till it is proved to have been 
dissolved. From the presumption of a continuance of a state of things 
once shown to*exist, it follows that when a business is carried on 
by partnefs after the expiration of the term limited by the articles, 
it ts primå facie presumed, that a partnership at wilt, will continue to 
apply (1). Good-will is generally valued at so many years’ purchase, 
on the amount of profits, or, in some business, of Neceipts (2). In Hace 
v. Barrows, (3)a clause authorising a surviving partner to take etock 
of partnership at a valuation was held to entitle the gxecutors of , 
a deceased partner to a share of the value of the good-will of the 
partnership, andof a trade mark belonging to it. In England the 
name of a firm may be registered as a trade mark for particular classes of 
goods (46 & 47, Vict. c. 57, 88,64 and 65); and if so registered, it is 
capable of being assigned in connection with the good-will of the firm® 


RULES REGARDING THE SUBMISSION OF PETITIONS 
TO THE GOVERNMENT OF INDIA, | 


* Nora 1.—In these rules the words “ Local Government’ include a Local Administration, 
the Commander-in-Ohief in India, and a Lientenant-Generxl Commanding the Forces, and also 
except as regards petitioners under Rule 11 (7), whose salary was more than Ks. 30 a month 
the Head of a Department directly under the Government of India. 

Nors 2.— These rales do not apply to non-pensionable subordinate, clerical and mental estab, 
lishments employed in the construction and working of State Railways, to whom Ciroular No- 
Vi-Railway, Public Works Department, dated Ist June 1888, applies. 


Nors 3.-—Thege rules apply, so far as‘may be, to all memorials, letters and applications, ete., 
addressed to the Governor-General in Connell. 


Nore 4,— These rales apply alsoto petitions by persons no longer in military employ who 
have served in the Army or the Royal Indian Marine, or ‘have bean attached to regiments or bate 
teries or the staff or departments of the Army in any capacity. 


SECTION I. 
Asto the submission of petitions to the Governmentgof India by priv te 
persons or public bodies. 

l. Every. petition to the Government of India should be forwarded 
through the Local Government having jurisdiction in respect of the 
subject-matter of the petition. In case where fio Local Government is 
in a position to deal with the subject-matter of the petition, it should be 
forwarded through the Local Government? within whose jurisdiction the 
petitioner is or has last been residing or employed. 

2. A petition may be either in manuscgipt or in print, but must. with 
all accompanying documents, be properly authenticated by the signature . 
of the petitioner, or, when the petitioners are numerous, by the signa-yrese ` 
of one or more oPthem, and it must conelude with a specific prayer. 

(1) Taylor oh @vidence (10th Bd.) p 191 (2) Lindley,6th Edn., p, 449 . (8) 4 De*G. J. & S. 150. 
+ Substituted by Home Department Notificaiion No. 2530, dated the 2lsmJuly 1908 
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3. Every petition should be accompanied by a A addressed to 
the Local Government requesting its transmission to the Government of 
India, and when any order of a Local Government is appealed against, 
by a copy of such order, as well as of any orders passed in the case by 
subordinate authorities. 

4. Communications on matters connected with any Bills before the 
Council may be addre§sed either in the form of a petition to the Governor- 
Genefal in Council, or in a letter to the Secretary in the Legislative Depart- 
ment, and must in either case be sent to the Secretary in the Legislative 
Department. Ordinarily such communications will not be answered. 
Except in the case of the High Court at Port William, such communi- 
cations from Courts, officials or public bodies should be sent through the 
Local Govefnment. 


SECTION Il. 
As to the submission of petitions by officers im Oiml employ. 

5, Every officer wishing to petition the Government of India should 
do sd separately. 

6. Every petition should be submitted through the head of the office 
or department to which the petitioner belongs, and should be forwarded 
by him through the usual official channel. 

7. No officer may submit a petition in respect of any matter connected 
with his official position unless he has some personal interest in the 
matter. 

8. No notice will be taken of a petition relating to any matter cons 
nected with the official prospects or position ofan officer still in the 
public service unless it is submitted by the officer himself, 


Sxorton III. - 


As to the transmissiog or withholding of petitions by Local Governments. 
9. Every petition to the Government of India should be forwarded by 
the Local Government concerned with a concise statement of jhe mate- 
rial facts and (unless there are special reasons for nôt doing so) an ex- 
pression of opinion. ° r 


Ifthe petition isan appeal against an order of dismissal from 
Government service, the papers submitted by the Local Government 
should show whether the? charge against the petitioner was reduced to 
writing; whether his defenc# was taken and reduced to writing; and 
whether the decision was in writing. Where service or character books 
e2reemaintained these also should be submitted. i 

10. When the petition is not in, English, the Local Gdyernment 
should, transmit a translation with it, 
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11. Local Governments are vested with discretionary power to with- 

hold petitions agdressed to the Government of India in the following 

cases: é 

(1) When a petition is illegible or unintelligible. & 

(2) When a petition contains language which, in the opinion bf the Local 
Government, is disloyal, disrespectful or impreper. 

(3) When a previous petition has been disposed of by the Secretary of 

° State for India or the Governor-General in Council, and the petition 
discloses no new facts or circumstances which afford frounds for a ° 
reconsideration of the case. ‘ 

(4) When a petition is an application for pecuniary assistance by a 
person manifestly possessing no claim. 

(5) When a petition ig an application for employment from a person giot 
in the service of Government, or is a request for exemption from the 
provisionsof any law or rule prescribing the qualifications to be pos- 
sessed by persons in the service of Governmént or by persons 
engaging ‘in any profession or employment. 

(6) When a petition is an appeal from a judicial decision with which the 
executive has no legal power of interference. 


Nora 1.—In the following cages, namely.—~ 
(a) when a petition is an appeal from a judicial decision in a ease in which the Government 
has reserved any disoretion of interference, or 
(b) when a petition isan appeal from a judicial dectaion in a suit to which the Government 
was a party, or F 


(c) when a petition is practically a prayer for morcy or pardon, or contains such a prayer, 

the petition must be transmitted to the Government of India, unless it falls under clause(8) of thia rule 

Norg 2—When a petition of the kind referred to in clause (c) of Norn 1 is addresadd to the Govern: 

ment of India after a previous petition has been rejected by the Local Government, the petition must 

be transmitted, unless the case is one of which the Local Government is eompetent to dispose on 

itsown responsibllity under the orders contained in the Resolation of the Government of India in 

the Home Department, No. (20, 1403—13), dated the 14th October 18 

(7) When a petition is an appeal against an order of the Local Govern- 
ment*upholdjng on appeal the dismissal, removal, reduction or other 
punishment of a Government servant op an employé of a local 
authority whose salary was not more than Rs. 100 a month. 

(8) When a petition is an appeal againste decision which. by any law 
or rule having the force of law is declared to be final. ý 

(9) When a petition is addressed by an officer still in the public service, 
and has reference to his prospective Claim for pension, except as 
provided in Article 915 of the Civil Service Regulations. 

(10) When,a petition is an appeal agaipat the non-exercise by, the Theat 
Govefn ment of a discretion vested in it by law or rule. 

(11) When a petition isan appeal in 4 case for which the. law provides ° 
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e 
a different or specific remedy, of in regard to aiik the time limited 
by law for appeal has been exceeded. : 

(12) When a petition is an appeal against an order ‘or decigion of the 
Local Government, and is made more than six months after the 
communication of such order or decision to the petitioner without 
satisfactory explanation of the delay. 

(13) When a petition ‘relates to a subject on which the Local Government 
fs competent to pass orders and no previous application for redress 
has been made to the Local Government. l 

(14) When a petition makes a proposal regarding legislation which the 
Local Government is not prepared to support. 

12. Ifa petition is withheld, the petitioner should be informed of the 
fact and the reason for it. 

13. A list of petitions withheld under Rule II, with the reasons for 
withholding them, shall be forwarded quarterly to the Government of 

India jn the propee department. 


RULES REGARDING THE SUBMISSION OF MEMORI- 

ALS AND OTHER PAPERS OF THESAME CLASS TO 

HIS MAJESTY THE KING-EMPEROR OF INDIA, OR TO 

THE RIGHT HON'BLE THE SECRETARY OF STATE 
FOR INDIA. 


Government of India, Home Department Notification No. 148 (Public), Dated. 
Calontta, the 19th January 1906, 


The following rules for the submission, receipt and transmission of 
memorials and other papers of the same class to His Majesty the King- 
Emperor of India, or to the Right Hon’ble the Secretary of State for 
India, are published for general information in supersession of the rules 
published with the Home Department Notification No 707, dated 29th 
March 1878, as amended by subsequent notifications: — . 

N.B.—These rules do not in any way affect or supersede ordera issued*on the samo subject by 
the Military authorities for the guidance of the Army. 

J.—No memorial will be received or attended to unless forwarded as 
hereinafter prescribed. . 

¥[I.—Every memoriał to His Majesty or to the Secretary of State for 
India should contain all matepial statements and arguments relied upon 
by the memorialist and be complete in itself; and it should be accompa- 
nied by a letter requesting its transmission to the authority to which it 


is addressed. . a e 
* Substituted by Home Department Notification No. 1508, dated the 27th June 1906, 
* i e 
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I]I.—Every memorial to His Majesty or to the Secretary of State for 
India should be presented through the Local Government having juris- 
diction in respec? of the subject-matter of the memorial. In case where no 
Local Govefnment is in a position to deal with the subject-matter of the 
menforial, it should be presented through the Local Government within 
whose jurisdiction the memorialist is or has last been residing or employed 
or, if there is no Local Government answering to thyse descriptions, then 
, through the Government of India. R 

IV.—Every memorial to His Majesty or to the Secretary of State for 
India presented through the Government of Madras or Bombay should be 
forwarded «direct by the Local Government, with a full statement of facts’ 
and an expression of opinion, except in the case of a memorial which— 
(a) relates to— e 

(i) any rule or standing order of the Government of India, or, œ 

(ii) any Legislative proceeding of the Governor-General in Council 

or to an Act to which the Governor-General has assented, or 

(iii) a case which has been previously under the consideration Of the 

Government of India, whether on appeal or otherwise; or, 
(b) if granted, would cause expenditure for which the Imperial and not 
the Local Government would be primarily responsible. 

Every such memorial should be forwarded with a covering letter 
containing a full statement of facts and an expression of opinion to the 
Government of India in the proper Department for transmission to the 
Secretary of State t for India. 

V.—EHvery memorial to His Majesty or to the Secretary of State for 
India presented through a Local Government, other than the Government 
of Madrasor Bambay, should be forwarded by the Local Government 
with a full statement of facts and an expression of opinion, to the 
Government of India in the proper department for transmission to the 
authority addressed.* é 


+ “ In the case of memorials and petitions against, or regarding Acts passed by the Legislative 
Council of the Governoe-General, the Legislative Department is to be considered to bethe departs 
ment having cognizance of the subject-matter of the memorial. Sygh memorials will be transmitted 
to His Majesty’s Secretary of State through that department ; and to it should be referred all memo- 
rials of the kind now described, which may reach any other department of the Government of India. 
The Legislative Department will, when necessary, consult the Executive Departmeng concerned 
before disposing of, or transmitting, sach memorials,” -Home Department Noe dated 24th 
May 1878. 

Memorials involving questions relating to pensions. gratuities, allowances, and the like should 
be forwarded through the Governmentof Indla.—Home Department Notification No, 5153, dated 
the 10th September 1901. e ° 

* A ppealy by private personsfrom the orders of* the Lieutenant-Governora e,in the first 
instance to tte Governor-General in Council: ® An appea) to the Secretary of Btate will lie only in 
the event of an appeal ty y Governor-General in Council having beon rejected, 
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VI.—Every memorial to His Majesty or to the Secr&tary of State for 
India from a person who has been employed in the Army should, ifit relates 
to a military subject, be forwarded through the Lidutenant-General 
Commanding the forces of the Command in which the memérialiat has 
served. The Lieuftnant-General will forward it, with a full statement of 
facts and an expression of opinion, to the Government of India in the 
Military Department fr transmission to the authority addressed. 

VII.—No limit is fixed totke time within which an appeal from an 
order of the Government of India must be preferred to the Home Govern- 
ment, except in the case of an appeal from a judicial decision in which 
the judge is a Political Officer, andin which the appeal ordinarily lies to 
Government in the Political Department. Such appeals must be preferr- 
ed within asperiod of twelve months from the date of communication to 
thé person concerned of the order to which objection is taken. 

VHI.—A memorial may be transmitted either in manuscript or in 
print, but must, with all accompanying documents, be properly authen- 
ticateå by the signature ofthe memorialist on each sheet, and must 
conclude with a specific prayer. l 

IX.—Memorials, together with their accompanying documents, should 
be in English. t If the accompanying documents must necessarily be for- 
warded in the vernacular, an English translation should be appended, 


which should be attested by the signature of the memorialist. 
N. B.—It will bs well for the tranemitting office to examine such translations, and if they are 
e found to be incorrect or faulty, to notice the fact in sending on the memorial. 


X,—It is not necessary that the memorials should be forwarded in 
duplicate or triplicate, The originals will invariably be transmitted to 
England, a copy being made and retained by the Government of India 

. if necessary, for record. 


+ Appeals by individuals from the orders of the Lieutenant-General Commanding the Forces 
lie, in the first instance, to theWtovernor-General in Council and thereafter to the Secretary of State, 

+u As it frequently happens that the disposal of vernacular petitions presented to the Government 
of India is delayed owing to their being nnaccompanied by English translations, apd as Local 
Governments and Administrations have greater facilities for translating #he vernaculars in use 
under their different provinces than the Government of India have, I am directed to request that, in 
order to avoid inconvenience and delay, all Vernacular petitions transmitted by a Local Govern- 
ment and Adminstration to the Governmenteof India may invariably be accompanied by an English 
translation. a 

“2 Is should, however, be cleagly understood that it is not the intention of the Governor-Gene” 
ral in Council that any petition presented for transmission to the Government of India or the Secre- 
tary of State should be refused by reason & its being in the vernacular or becanse itis unaccom- 
panied by a translatione The great majority of the populaion do not know English, and cannot 
gbtanj the ser vices of an English petitlon-writer; and ıt is most undesirable that in a country like 
India the free right of petitlun should be curtailed But as the languages ofIndia wro many and 
divgree, itis desirable that any vernacular petition og mem: rial forwarded to suprefhe authority 
by or through #Local Government should’ be accompanied by an Englifh translation.” ”™—[Home 
° Departmeht No, 54@-2086-95 (Public), dated 21st November 1878,] 
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XI.—As a peneral rule, the transmission to England of a memorial 

duly forwarded through the proper channel should not be delayed by the ° 

transmitting Government in India beyond a month after the receipt of 

the memorial. ° 
XIL—The Governments in India are vested with discretidnary power 

to withhold the transmission of memorials addressed to His Majesty or to 

the Secretary of State for Indie in the following cases :— 

e (1) When a memorial is illegible or unintelligible. 

(2) When a memorial contains disrespectful or improper language. f 

(3) When a second memorial is presented after a decision has already 
been given by the authority to which it is addressed, and when no 
new facts or circumstances are adduced which afford grounds for a 
‘reconsideration of the case. A memorial addressed to Hig Majes 
by a person whose appeal to the Secretary of State for India has 
already been rejected shall be held to be a second memorial to the 
same authority, and shall not be transmitted. . © 

_(4) When a memorial is a mere application for pecuniary assistance by 
a person manifestly possessing no claim. 

(5) When a memorial is an application for employment under one of the 
Governments in India from a person not in the service of the Govern- 
ment or is a request for exemption from the provisions of any law or 
rule prescribing the qualifications to be possessed by persons in 
the service of Government or by persons engaging in any profession ° 
or employment. . 

(8) When a memorial is a mere appeal from a judicial decision. 


Nors 1.—If the memorial is practically an appeal for marey or pardon, or containg such an 

appeal, it must be transmitted, unless it falls under Rule XII. 

` Nors 2—~When a memorial of the kind referred to in Nores 1 is addressed to His Majesty or 
to the Secretary of State for India after a previous petition has been rejected by the Government of: 
India or the Local Government, the memorial must ba transmitted, ufflesa the case is one of which 
the Local Government is competent to dispose on its own responsibility undar the ordarg contained 
in the Resolution ef the Government of India inthe Home Dapartment,No 7 116]- 
15th August B99. = 


(7) * When a memorial is an appeal ,againstean order of a Local 
Government regarding the dismissal, removal reduction or other 


*'The Governor-General in Council considers that the discretionary power of Withholding 
petitions under clause 8, Rule XIF of the rules for the submission, receipt and transmission of 
memorials and other papers of the same class addressed to His Majesty the King-Emperor of 
India, or to the Right Hon’ble the Secreary of State for Mia, by private persons or by officers of 
all civil departments should be used with caution, aad only after full consideration of the facts in 
tach case, Having regard tothe constitution and charactor of the Indian subordinate s2 
dismissal of Goyernmeng officials often involves serious distress, if not actual ruin, 
it is right thatgunder such Circumstances, cvery opportunity should be allowed to them of making 
themselves heafd. Further, when, as sometimes happer’, thelr representations reach thg Secre- e 
tary of State through non-official channels, it is convenient that he should be in 2 position at once 
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punishment of a ienai servant or an any of a local 

authority whose salary was not more than Rs. 100 a month; or when 

it isan appeal against a similar order of a Local Govegment con- 
firmed by the Government of India froma Government servant or 
an emptoyé of a local authority whose salary was not more than 

Rs. 2508 month. 

Nors.-~The first mati this clause applies to the orders of the Government of India as well 
as to thise of Local Government, 
-(8) When a memorial is an appeal against a decision, which by 
any law or rule having the force of law is declared to be final. 

(9) When a memorial is addressed by an officer still in the public 
service and has reference to his prospective claim to pension. 

(10) When 2 memorial is a mere appeal against the non-exercise by one 
of the Governments in India of a discretion vested in such Govern- 
ment by law or rule. 

(11) When a memogial is an appeal against the action of a private indi- 
vidual, or of a body of private individuals, regarding the private 
relations of the memorialist and such individual or body. 

(12) When a memorial is an appeal against orders refusing the grant 
of a pension to an inferior servant who is not eligible for such grant 
under the pension rules. 

+ XIII.—The Government of India may withhold the transmission of 
a memorial to His Majesty or to the Secretary of State for India unless 
the memorialist has previously memorialized the Government of India 
and the Local Government concerned on the same subject; and the 
Government of Madras or Bombay may withhold the transmission of a 
memorial which under Rule IV they are aathorized te forward direct, 
unless the memorialist has previously memorialized the Local Govern- 
ment concerned on thg same subject ; provided that, when the memorial 
is one for pardon which no authority in India has power to grant, it should 
be addressed to His Majesty and forwarded to the eed of State 
for India. 

XIV.—When a memorial is withheld, tho memorialist should be 
informed of the fact and of the season for it. 

XV.e-A list of memorials withheld under the discretionaty power 
conferred by Rule XII, wh the reasons for withholding them, will be for- 
warded quarterly to the Government of India in the case of memorials 
to deal with them, instead of being obliged, as may now be thie case, to refer for information to thls 
tountey. Buoh petitions, therefore, should not ba withheld when thera is any reasonable prospect 
of difference ef opinion asto the order passed on “them by the Govegnotent of India, or when 
they contain anything to which the attention of the @zcretary of Stato ia Likely t ebe especially 


e directed. Home Dapartment Resolution No. 1438 (Publis), dated 24tf September 1880. 
_ F Subetiguied HR Home Departcnt Notifleation No, 1508, dated the a7 ih Junc 1 906° 
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withheld by Local Governments uņder*the same discretionary power, 

and by the Government of India in the Department concerned to the 


Secretary of State for India. 


" RECENT ENGLISH CASES, 





MASTER AND SERVANT—Oause of Action—Negltyence causing Death— 
“ Actio personalis moritur cum persona’ —Parent and Child. A master 


cannot maintain an action for injuries which cause the immediate death . 


of his servant. Olark v. London General Omnibus Company Ld. ( 1906, 2 
K. B. 648. 

Ligur—Ancient Lights ~Kasement—Alteration of Dominant Tenement 
—Inereased Burden on S:rvient Tenzment—Destruction of *Hasement— 
Action for Declaration that there is no Easement. The plaintiffs were 
owners of a piece of land adjoining the defendant’s premises. The latter 
consisted of a house with a backyard open to the sky. In the house there 
were on the ground floor two ancient lights looking into the ya rd. At 
the other end of the yard was a shed which derived light from the yard, 
to which one of its sides was open, and from an ancient light looking on 
to the plaintiff's land. The defendant pulled down his house and rebuilt 
it, preserving the ancient lights. He raised the wall between his yard 
and the plaintiff's land, and left in it the window tothe shed and two 
apertures to give light to the yard. He covered in the yard so as entirely 


to shut out all light except that which came through the apertures. He f 


pulled down hoardings which the plaintiffs had erected to close the aper- 
tures and the shed window, and they brought this action against him for 
a declaration that he was not entitled to any easement over their land 
for light and air :—Held, that the defendant had increased the burden 
on the plaintif’s land ; it was impossible to sevepthe burden and say 
that he was still entitled to impose on the plaintiff’s land the burden 
which ha@ previously existed ; he could no longer maintain an action 
against the plaintiffs for interference with his ancient lights ; he had no 
right which could be enforced; and ¢thereforé that the plaintiffs were 
entitled to the declaration they claimeds Ankerson v. Connally ( 1906, 2 
Oh. 544 ). ° 
EMPLOYER AND WoRKEMAN—JInducing Wormen to Breach of Contracts 
with Employers —Strike—Principal and Agent—Trade Union—Authority 
of Branch Oficials to bind Union—Ratification. Where workmen 


strike in hreach of their contracts those who help to maintain the strike `“ 


by money*and counsel are not liable to pay damages to the *employers 
merely because logses are thereby caused to the employers. e 
e e o 
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A trade union having been sued for damages on the gfound that work- 
men had been induced to break.their contracts with their employers by 
officials of the union, and that the union had ratified “and adopted the 
acts of their officials :—Held, that the union was not liable, those who pro- 
cured the strike ndt having been authorised by the rules or by the action 
of the union. Denaby and Badeby Main Oollieries, Ld. v. Yorkshire Miner's 
Association. (1906, A? O. 3843, 


LANDLORD AND Tenant— Unfurnished House —Defective Premises— 


, Promiseby Landlord to Repair —Personal Injury to Tenant's Wife Landlord 


not Liable. The owner of a dilapidated ‘house contracted with his tenant to 
Repair it, but failed todo so. The tenant’s wife, who lived in the house 
and was well aware of the danger, was injured by an accident caused by 
the want ofwepair:—Held, that the wife, being a stranger to the contract, 
hað no claim for damages ce the owner. Cavalier v. Pope (1906, 
A. C. 428). 

PaRTNERSHIP—Purchase by two Partners without the hrabim of the 
third -Burit foran “Account —Soope of the Partnership —Rights of Partners. 
The respondent and the two appellants, under a partnership arrangement 
in 1902, bought witha view to resell the properties of H., consisting of 
stands or plotsof land laid off for building, andof shares in a company 
entitled to other stands in the same locality. The appellants, apart from 
the respondent, purchased some other of the company’s stands and made 
profits. Ina suit by the respondent for an account thereof the Court 


* below held that, though the stands sv purchased were not within the scope 


of the partnership of 1902, they were connected with itindirectly; that 
the purchase thereof bythe appellants was secret and injurious tothe 
common interest,and that the respondent was entitled to share in the 
benefit thereof; — Held (reversing this decree), that it could not be support- 
ed on authority oroņ any recognised equity. The purchase, not being 
within the scope of the partnership, was not shewn to have been in 
rivalry or any other connection therewith, nor in any wey inju,ious there- 


to. Trimble v. ever (1996, A. C. 494). 





GLEANINGS., 


The la® relating to trade unions. 
D URING the last few yes there has boen a number of very import- 
antdecisions on the subject of trade unions. The general im- 
*prassion as to the legal rights and attsibutes of those bodieg has receiv- 
ed some s&vere shocks. People interegted in trade unionism myt-unjustly 


complain that the law is now’in such a state of chéos that they do not 
e e 
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know where they stand. Various proposals have been made with a view 
to altering the law, and bills have been introduced into parliament 
with that object. But no one who has read the discussions in the House 
of Commofis, and the speeches made at public meetings about trade 
uniðns, can fail to observe that very hazy notions profail as to the exact 
legal position of those bodies at the present time. This haziness greatly 
militates against effective discussion and action on the part of trade union- 
ists. Those who advocate fresh legislation with regard to labor, ought 


first to be perfectly clear as to the actual state of the law at the present , 


moment. There is, of course, a large body of trade union law, about which 
there is no difficulty. On many matters the law is quite clearly set forth 
in the statutés, and there is no dispute as -to its provisions. But there 
are other and numerous branches of the subject, on which a cencise state- 
ment of the law, as it now exists, should be useful. It will be the erMle- 
avour of the present writer to give a brief digest of trade union law, 
leaving the reader to refer to the statutes and decisions for details. 

In discussing this subject, it is important first of all to undePstand 
clearly what a trade union is. It is defined by statute as any combination, 
whether temporary or permanent, for regulating the relations between 
workmen and masters, or between workmen and workmen, or between 
masters and masters, orfor imposing restrictive conditions on the conduct 


of any trade or business. Formerly a trade union was unlawful, if any 


of its objects was in restraint of trade. This disability is now removed, 
and no member of a trade union is liable to criminal prosecution for con- 
spiracy or otherwise, and no agreement or trust is void or voidable on the 
ground of its being in restraint of trade. (39 & 40 Vict. c. 22, s. 16.) 

By the Trade Union Act of 1871 (34 & 35 Vict. c. 31.) provision was 
made for the registration of trade unions, and any seven or more mem- 
bers may, by subscribing their names to the rples of the union, and 
otherwise complying with the provisions of the Act, register such trade 
union, I, however, any one of the purposes of such trade union be un- 
lawful, such registration is void, Ibid. s. 6.) 

The chief registrar of friendly socjeties is the only person who can 
withdraw or cancel a certificate of regigtration, and he can only do so 
in the following cases: (1) At the reqhest of the trade unjon, to be 
evidenced in such manner as the chief registrar shall from time to time 
direct; or (2) On proof to his satisfaction that a certificate of registration 
has been obtained by fraud or mistake, or that the registration of the 
trade union has become void through some one of the objects of the grade ` 
union being unbawful, or that such trade union has wilfullyp and after 
noticefrom the chief registrar, violated any of the provisiong of the trade > 
union acts, or has ceased to exist. Not less than two months’ pr evious ° 
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, 2O Court can entertain any legal proceedings instituted with the object 
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notice in writing, specifying briffly the ground of anye proposed with. 
drawal or cancelling of certificate, must be given by the chief registrar 
to a trade union, before its certificate of registration canebe withdrawn or 
cancelled (except at its request). Butif the certificate is shown to have 
become void, it is the duty of the chief registrar to cancel it forthwith. 
(39 & 40 Vict. c. 22, 8. 8.) 

The members of rade unions are under certain disabilities as re- 
gardg suing or being sued. By section 4 of the Trade Union Act of 1871 


of directly enforcing or recovering damages for the breach of any of the 
following agreements, namely: (1) Any agreement between members of 
& trade union as such, concerning the conditions on which any members 
for the timesbeing of such trade union shall or shall not sell their goods, 
trafisact business; employ, or be employed. (2) Any agreement for the 
payment by any person of any subscription or penalty to a trade union. 
(3) Any agreement for the application of the funds of a trade union, (A) 
to provide benefits to the members, or (B) to furnish contributions to any 
employér or workman not a member ofsuch trade union, in consideration 
of such employer or workman acting in conformity with the rules and 
regulations of such trade union. (4) Any agreement between ono trade 
union and another. (5) Any bond to secure the performance of any of 
the above-mentioned agreements. But none of the above-mentioned 
p eereem ents are unlawful, ee they cannot be sued upon. (34 & 35 
" Vict. c. 81, s. 4.) 

Under the section just cited no member of a trade union can sue for 
any benefits, however strongly entitled to them he may be from a moral 
point of view, and various attempts have been made to gvade that provi- 
sion, but without success. But while an agreement for the application 
of the funds to provide benefits to members cannot be “directly enforced,” 
it was decided in Howden v. Yorkshire Miners’ Association (L. R. [1905], 
A. O.) that the misapplication of the funds of a union may be prevented 
by injunction. In that case a trade union was established for objects 
which included payment to members locked outor on strike, and the 


‘whole of the funda were to be, applied in carrying out the specified 


objects agcording to the ruldés. The trade union misapplied part of 
the funds by payments ofstrike money in cases not authorized by the 
rules, and an injunction wag granted to one of the members restrain- 
ing the trade union and its trustees from making the payments. 

e ,Atrade union is not permitted to purchase and take upon lease 
more thaneone acre of land, Butevery branch of a trade union is con- 
. sidered as distinct trade union for the purposes of this seckion. ‘The 


© word k purchase” means “buy for money,” and does not include the 
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acquisition of laħd by gift or devise or "bequest (In re Amos, Qarrier v. 
Price [1891], 3 Ch. 159). A trade union cannot take land by gift or in 
heritance. All “real and personal estate belonging toa registered 
trade union is vested in the trutees of the trade union for the use and 
benefit of the union and its members. The real or personal estate of 
any branch of a trade union is vested in the trustees of such branch and 
is under their control, unless the rules of the unida provide that it shall 
be vested in the trustees of the union (34 & 35 Vict, c. 31. s. &; 39 
& 40 Vict., c. 22, s. 3.) 

A registered trade union may be sued in its eread name. An 
unregistered union may besued in a representative action, if the persons 
selected as defendants ba persons who, from their position, may be taken 
fairly to represent the body. A mandamus may go against a%rade union 
to compel it to perform the duties cast upon it by statute (Taff Vile 
Railway Company v. Amalgamated Society of Railway Servants (L. R. 
(1901), A. 0. 426). In any matter affecting the property of a registered 
trade union, the trustees or any other officer of the union, who may be 
authorized so to do by the rules, may sue or be sued in anylegal procee- 
dings. They may be sued in their proper names without other description 
than the title of their office (384 & 35 Vict. c. 31, 8.9). 

A trade union may start and run a newspaper. If the trustees of a 
union have been registered as proprietors of a newspaper, carried on in the 
interests of the members of the union, they are liable in damages for a libel 
in that newspaper and are entitled to be indemnified out of the funds of 
the union (Linaker v. Pilcher (1901) 17 T. L. R. 256)- 

A trade union is responsible for the acts of its agents. In the Taff Vale 
Railway Comparty v. Amalgamated Society of Railway Servants (L. R. 
[1901], A 0. 426) it was decided that if men acting as agents ofa union 
in the furtherance of a strike, sanctioned and cogducted by the. union 
through its authorized officers, commit wrongful acts, the union is re 
sponsibleeand an injunction may be granted against such union. A judg- 
ment or order afainst a union in its registered name can, of course, 
only be enforced against the property oa union; and, ifit is necessary, 
the trustees of the union may be sued. Thre decision of the House of Lords 
in the Taff Vale Case excited much hostility, and there is no deubt that 


‘pressure will be brought to bearupon the goverment to nullify that 


decision by fresh legislation. e 
_ A trade union may not “intimidate.” By the Conspiracy and Pro- 
tection of Property | Act of 1875 (88 & 39 Vict. o. 86, s. 7) it is provided 
that every, person who, with a viey to compel any other person to abstain 
from doing or to d8 any act which such mH person has a légal right to 
e e 
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do or abstain from doing, wrongfully and without legal authority (1) 
uses violence to or intimidates such other person or his wife or children, 
or injures his property, or (2) persistently follows such other person 
about from place to place, or (3) hides any tools, clothes, or other proper- 
ty, owned or used by such other person, or deprives him of or hinders 
him in the use of them, or (4) watches or besets the house or other place 
where such other persén resides, or works, or carries on business, or 


happéns to be, or the approach to such house or place, or (5)follows such e 


- other person with two or more other persons in a disorderly manner, in 
or through any street or road; commits a criminal offence, and is liable 
to fine or imprisonment. Attending at or near the house or place where 
a person resides, or works, or carries on business,or happens to be, or 
the approach’ to such house or place, in order merely to obtain or commu- 
nicate information, is lawful, and is not such a watching or besseting as 
to make the party doing it criminally liable. 

There are nuneerous decisions as to what does and what does not 
constitute intimidation. IfA, the agent of a trade union, tells B, an 
employer, that the members of the trade union in B's employment, will 
strike unless X, a workman in B’s employment, joins the Union, and B, 
in order to avoid a strike, dismisses X, on his refusal to join the Union; 
A is not guilty of “intimidation” towards X. Gibson v. Lawson (L. R. [1891], 
2 Q. B. 547). If A tells B that he will call out the members of the union in 


. B's employment, if B does not cease employing non-union men, and, on 


- 


B’s refusal, calls out the members of the Union, at the same time bidding 
them use no violence or immoderate language, and telling them quietly 
to cease work and go home, Ais not guilty of “intimidation” towards B. 
Curran v. Trelevan (L.R. [1891], 2 Q. B. 545). A, however, fs guilty of “inti- 
midation,” if he uses violence or uses language so as to make B afraid, 
Judge v. Bennett [18874 52 J. P. 247), or if he threatens to picket, that is 
to watch and beset B’s workshop, soasin fact to intimidate B by his 
threat. Gibson v. Lawson (L. R. [1891], 2 Q. B. 547.) e 

It is illegal to picket the works or place of business of a man by per- 
sons who are distributed and pladed there for the purpose of trying by 
persuasion, peaceable or othervpise, to induce the workmen of that man not 
to work fér him any longer, or to induce people who want to work for him 


to abstain from entering Into an agreement with him todo so. Kay, J.,° 


in Lyon v. Wilkins (L. R. [1598], 1 Ch. 811). It is illegal and a nuisance 


_ at common Jaw to watch and bese a man’s house with a view to coms 


pel kim to do or not todo, what is lawful for him no§ to dg or todo, 
unless somé reasonable justification for jit is consistent with thé evidence 
e Tid. ve Re [1899) 1 Oh. 255). An act, which, if lono by a single 
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individual, would not be actionable, may become actionable-if done 
by many. Annoyance and coercion by many may be so intolerable as 
to become actionable, and produce a result which one alone could not 
produce. Quinn v. Leuthem (L.R. [1901], A. 0. 495). To beset one 
person’s house with a view to compel some one else is ilłegal. Lyon 
v. Wilkins (L. R. [1899]. 1 Ch. 255). Watching ąnd besetting may be 
illegal, even although it lasts for but a short time. Charnock v. Court 
(L. R. [1899], 2 Ch. 35). The phrase, “place where such other person .. . 
happens to be,” in 38 and 39 Vict, c. 86,s.7, embracés “any place’ 
where the workman is found however casually, “and is not limited to 
a “place habitually frequented by the workman.” Ibid. 

It is lawful for a trade union to promote a strike. If two or more 
persons agree or combine to do, or procure to be done, any act in conem- 
plation or furtherance of a trade dispute between employers and work- 
men, they cannot be indicted for conspiracy, if such act committed by one 
person would not be punishable as a crime. 38 & 39 Vict c. 86, 8. 3; Kay, 
L. J., in Lyon v. Wilkins ( L. R. [1896], 1 Ch. 829), But although .such an 
agreement or combination is not indictable as a conspiracy, the persons 
who have entered into it may be liable to civil proceedings. (Quinn v. 
Leathem, L, R. [1901], A. 0. 495). And while itis lawful for workmen 
to combine not to work except on thoir own terms, it is: unlawful for 
workmen to combine to prevent others from working, Ibid. Persons, who 
have been guilty of riot, unlawful assembly, breach of the peace, or 
sedition, or any offence against the State or the Sovereign, are still oria 
minally liable, 38 & 39 Vict., c 86, s. 3. 

If, in the case of a dispute between an employer anda trade union, a 
person does a la¥ful act with a malicious or bad motive, his act does not 
thereby become unlawful, and he is not Jiable to a civil action. Consequ- 
ently, no action for a conspiracy lies against pers@ns who act in concert 
to damage another, and dodamage him, but at the same time merely 
exercise their own rights and infringe no rights of other people. Allen 
v. Flood (L. R. [1898], A. 0. 1); Quinn v. Leathem (L. R. [1901], A. C. 495), 
But it is a violation of right to induce person to commit a breach of 
contract, or interfere with contractual relations recognized by law, if it 
is done maliciously or if there be no justification for the intérference, 
‘The principle is not confined to contracts of service. Lumley v. Gye ; 
[1853], 2 E. & B. 216; Bowen, L. J-, in Mogi Steamship Oo. v. Mc Gregor, 


Gow and Oo. (L. R. [1889], 23 Q. B. D., at p. 614); Lord Halsbury, in Allen » 


v. Flood, (L.R. hoe A. O., at p 74); Lord Macnaghten in Quinn v. 
Leather e. R. [1901], A. C. 495)., If wrongful and unjusfiable interfer. 
ence with Gontracttal relations recognized by law is intended tOsinjurg 
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action. Quinn v. Leathem (L. R. [1901]. A, 0. 495). But a comin ion of 
” different persons in pursuit of a trade object is lawful, although resulting 
in such injury to others as may be caused by legitimate compptition in 
labor. Lord Shand, im Quinn v. Leathem (L. R. [1901], A. C., at p. 512). The 
justification Which will be sufficient to exonerate a person from Liability 
for his interference with the contractual rights of another, must be an 
equal gr superior right in himself, and it will not be sufficient for him to 
show that he acted bona fide or without malice, or in the best interests of e 
himself or others, or on a wrong understanding of his own rights. Read v. 
Friendly Society of Operative Stonemasons (L. R. [1902], 2 K. B. 88.) 

The law as stated in the last paragraph has been exemplified in 
several decigions. In Temperton v. Russell it was decided that it is 
unlæwful for the agents of a trade union, which has a dispute with X, to 
prevent Y from working for X or supplying materials to X, by withdraw- 
ing or threatening to : withdraw from Y’s employment the workmen 
belonging to the union. Temperton v. Russell (L. R. [1893], 1 Q. B. 715); 

° Kay, L. +, in Lyon v. Wilkins (L. R. [1896], 1 Ch. 811). Ia Quinn v. 
Leathem it was decided that, if the agent of a union, in furtherance of the 
objects of the union, wrongfully and maliciously ind&ces customers of X, 
who is not a member of the union, to cease to deal with X, and induces 
servants of X to leave his employment, an action for damages will lie. 
Quinn v. Leathem (L. R. [1901], A, 0. 495). In South Wales Miners Fede. 

* ration v. Glamorgenshire Coal Compony (L. R.[1905], A. 0. 239, it was 
decided that, where members of a union employed in collieries, without 
giving notice to their employers, and in breach of their contracts, ab- 
stain from working on certain days upon the direction wor order of the 
union, given by its executive council (the union acting honestly and with 
out malice or ill-will towards the employers, and only with the object of 
keeping up the price of coal by which the wages are regulated), the action 
of the union and its officers is not justifiable, and they are liable in 


damages.— L. M. & R. 2 e 
e manega 
Legal Ethios.* 
Keep the temper under control at all times and under all circumatances, 


r 

F there is one rule above another which should be repeated by a» 
lawyer night and mornid, it is that the temper must be kept in 
‘control. Clear mental vision and carefully guarded speech are absolutely 


essential in „the intellectual contests and.crises which are the daily port- 
ioneof a lawyer’ s life, and to lose control of the temper is to loge both of 


® e *Hxtr&cts from gn address delivered to the students of the University of Pennsylvania Law 


Bchool by’Fragk P. Pritchard, of the Philadelphia Bar. . 
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these. The mind must be kept as finely tempered asasword. It must 
bend but not bregk before adverse circumstances, unexpected attacks or 
unfair thrugts. Lowell has given a perfect ideal in this respect in his 
poem on Lincoln: ° 


They could not choose but trust : 
In that sure-footed mind’s unfaltering skill 
And supple tempered will, K 
That bent like perfect stecl to spring again and thrust,” 
What a description is this of a perfect temper! A temper that bends 


before the blow, but retains its latent power to spring again when tho ` 


sure-footed mind sees that the opportunity offers. Remember that a mind 
actuated by unrestrained passion isa broken sword, which has lost its 
power to bend and thrust and retains only the power to strikg ineffective 
blows. Postpone, therefore, all indignation at injustice, "at unfairness, 
at partiality, until the emergency shall have passed andin the mean- 
time devote your unclouded mental powers to the single problem of how 
to meet the emergency by counter skill and diplomatic language. ` 

Never solicit business from strangers either KE R or by means of 
agents or runners. 

This rule is thoroughly well established and no aluyo can violate it 
without risking the loss of the respect of his professional brethren and 
the confidence of the most intelligent laymen. Like the rule against adver- 
tiaing, it may seem conventional; but itis founded upon sound princi- 
ple. What a lawyer gives to his client is his personal skill, his personal 
integrity, his fidelity to the trust which the client necessarily reposes in 
him. These qualities cannot be judged by inspection as can the wares 
of the merchant er the productions of the artisan. Tho more reliable 
and trustworthy the lawyer, the less inclined would he be to vaunt to a 
stranger his ability and integrity. The more intelligent the stranger, 
the less would be the weight given tothe lawy4r’s self praise. Only 
the least reputable of the members of the Bar would be willing to solicit. 
Only the most igworant of the community would be influenced by it. The 
practice also necessarily leads to bids apd counter bids for professional 
employment, to the stirring up of litigation and unseemly intrusion in 
time of trouble, and is in general both es to the profession and 
dangerous to the public. 

A lawyer has no right to aid a criminal i in aoi his just deserts or to 
aid any person in accomplishing a wrong or avoiding a jusl obligation. 


“A lawyer is under the same obligation to be an honest man as’ every, . 


other memper of tha community. ‘He has no right to sell his gervice$ to 
aid rogues in their wrong doing or to aid them to escape from. the conge- 


quences thereof, l . å eo 8 
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When, therofore, a client accused of crime confesses his guilt to coun- 


* sol the. latter has no right to aid him to persuade either court or jury of 


his innocence or to delay or prevent by technical obstructiong the trial 
of the case. So aleg where a client seeks aid in the accomplishment ọf a 


. purpose whieh is avowedly violative of a written statute or which would 


be universally recognized as violative of good morals, it is the plain duty 
of a lawyer to refuse Such aid. 


In the case of an assignment of counsel to a prisoner by the Court, it 


e is the duty ofeuch counsel if the prisoner’ acknowledges his guilt and. 


refuses to plead guilty, to continue to represent him and to see 
that no conviction is obtained except upon competent evidence 
and in accordance the legal rights of the prisoner. It is for this 
ee that counsel is assigned to the prisoner, and it is the 

uty of counsel to accept and act under such assignment, so that 
the administration of justice may be safeguarded by the observance of 
proper rules. In the application of this rule also care must be taken to 
distinguish between a confession or absolute certainty of guilt anda mere 
belie® in such sche It is not only the lawyer’s right, but his duty to 
believe.in the innocence of his client until the contrary is confessed or 
demonstrated. So also care must be taken to distinguish betwen those 
matters which are cleatly illegal or which are generally recognized in 
the community as immoral and those actions as to the propriety of which 
there may be Ba differences of opinion. A lawyer who, because he 
had extreme views on the liquor question, would refuse to draw the title 
papersfor property which the client intended to use as a saloon would 


e justly be considered quixotic, as would also a lawyer who would refuse 


to drawa will because he suspected thatthe client’s money had been 
accumulated by dishonest business methods. 


In this, as in most cases involving ethical considerations an active 


conscience does not meana morbid one. The question which every lawyer 
should ask himself in such cases is, Am I selling my services to accomplish 


what is expressly prohibited by statute or impliedly prohibited by the | 


‘moral code generally ¥ecognized by the better elements of the community? 
Under ordinary circumstances do not undertake to advise or act for a 
client who already has consulted other counsel in the same matter, unless 
the latter certifies that tha relation has ended or that heis willing to have 
new counsel associated with him.” 
This rule has two objects»viz., First, to prevent the embarrassment 
and confusion which would exist if different lawyers were advising a 
client or acting for him Without congultation between them, and second te 
protect counsel against unreaggnable dismissal from a case wihout payment 
for the services already rendered. Upon learning, therefore, that any 


+ „Other counsel has pees been consulted, the first duty of the laavyer 


is fb communicate with such counsel or require a letter from, him show- 
ing that his connection with the case, has ceased, and that there is no 
reason why new counsel shduld not act. There may be &xceptional 
eases in whieh the conduct əf the first counsel ig so unreasonable or sọ 
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dishonest that the case may be undertaken notwithstanding that he has 
refused to accept a dismissal or that his chargas have not bean paid, but e 
these cases are fortunately rare and the general rule is ashas basen stated - 


Never under any cirowmstances indulge im persongl oriticism or abuse 
of the opposite counsel. . . 
“ No quarrels have we of our own. 
We manage others’ broils, "a 
And though wo fight with all our might 
We've buttons on our folls. 

Statements or tactics of counsel often stem to his’ adversary in- 
accurate or unfair to such an extent as to imply an intention to,be 
unjust. [n most cases the inaccuracy or unfairness is merely the uncon- 
scious bias which almost inevitably exists in the minds ofcounsel, and 
in any event whether the justice is intentional or not, the real issue before 
the court is the merit of the case, not the misconduct or character ef the 
counsel presenting it. To abuse or criticise counsel shows a loss of tem- 
per wick destroys confidence in the judgment, and it provokes reprisals ° 
which interrupt and interfere with the considération of the case. Counsel 
should as far as possible train themselves to listen calmly to any state- 
ments and to witness any conduct on the part of their advorsariés without ° 
betraying annoyance or indignation. If a statement can be controverted 
or a trick circumvented, the exposure will bə more speedy and effective if 
done coolly, deliberately and without personal abuse, than if done in the 
heat and excitement of passion. Ifthe statement cannot be controverted 
or the trick circumvented, mere personal denunciation will not bring con- 
viction, and is apt todo more injury to the accuser than to the accused. 

Aid in, the intellectual and moral development of the scienceand prac” 
tice of the law. 


It is a trite saying that “every lawyer owes a debt to his profession. ” 
Being 4 trained expert in the application of a science which develops with 
the intellectuaPand moral progress of his race it is his duty to leave that 
science the better not the worse for his career. Every lawyer, therefore, 
should take an interest in those matters which relate tothe goneral science 
of the law and the interests of the profession as BA . Become members 
of law associations, attend their meetings, read the literature of the pro- 
fession, Keep informed of the progress of the law in other localities, 
co-operate in movements for proper reforms, and above all remember that 
‘not failure but lowaim is crime” @nd that there isone contribution 
which every lawyer may make to his profession. He may so practice it 
as to elevate its standard of morals and increase. the respectand confi- 
dence of the community in its fidelity to the rust reposed in it. Such a® 

x oe will merit that quaint and comprehensive eulogy penned by Ben 
onson— : 


e 


‘Then com’st thou of with victory and palm, 


Thy hearers nectar and thy clients balm, e. ° 
Pie e The Court's just honor and they Judge’s love, a 
2., And (which doth all achievameņts get above) ° 
Phy sincere practice breeds not thee a fame, s >. °’ @ 
; Alone, butall thy rank a reverend name,’ ° ° a 
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i Ruskin on the verbiage of the law. 
j Diga thirty years ago John Ruskin, while writing his wonderfully 
inspiring and eloquent series of letters to workmen that he called 
fancifully “ Fors Clawigera,” had occasion to express his opinion of the 
eforms, technicalities and verbal contortions of the English law. Since 
that day English practiqe has been simplified to some extent, but much 
of what Ruskin said remaina true, and practically all of it is true of the 
pleading and practice in the courts of Illinois, where we have a hodge- e 
Podge of commén law survivals, code improvements and substitutions and 
bewildering crosses between the two. 
Ruskin was planning his St. George agricultural colony. A sympa- 

; thizer—deluded mortal—wished to help the grand apostle of simplicity 
and yighteousness and gave him an acre of ground with some cottages 
on it. Ruskin’s troubles began. 

He consulted able lawyers, and after much talk and effort he found 

that hacould not fiut out how to acquire that acre for his colony. “I 

®© , suppose,” he wrote, “ the conveyancing will cost us in the end ten times 
the value of the land.” . 

A year later he wrote that he had spent $35 on letters alone in re- 
gard to the transfer, while that operation, not yet completed, had cost 
him $250. He ventured to suggest to his able lawyers that all parties 
might have been “more pleasantly employed. For,” he added, “if the 

emembers of the legal profession were put to illuminating initial letters, 
all that in common sense would be needful for the sale of any lot would 
‘be an entry like this: “ The piece of land hitherto) belonging to A. B. is 
this day sold to and henceforth belongs to 0. D. whereof we are witnesses.” 

This offerded the legal firm, and Ruskin had to fepeat that his 
accusation was againat the legal profession generally, which he felt was 
obstructive, wedded to ferms and verbiage and utterly opposed to sanity 
and sense in law. 

Ruskin’s troubles excited interest, and one correspondent sent him 
a letter on the whole subject which he heartily indorsed ‘and reprinted. 
He and his correspondent protested against cumbrous deeds representing ’ 
jargon on parchment “instead ef plain and simple English” which all 

s might understand. “Any siz honest, clear-headed men,” they said, “ could 
devise a system in a month which would put an ead tothe needless and e 
e costly worry entailed by existiig legal paraphernalia. We have never 
e ygt seen any objection to the simple system nor any satisfactory reasons 
for r8taining the present circumloeutory, wasteful and foolish one.” 
. What is true of conveyancing in England is true of all oursplpading 
¢ sand, practicé. _It is an outrage on common sense and dur boasted prac- 
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Law Relating to the Colonies, BY CHARLES JAMES TERRING, M. A. LONDON: 
e Stevens and Haynes, Bell Yard, Temple Bar. Third Edition, 1906. 
Demi 8 vo. pages XXVII and 482, . 
THs'is the third edition of a book which has deen heartily welcomed 
all along in the colonies and in jthe mother-country as it givegin a 
succinct form the law relating to the Colonies as well topical indexes of, 
cases decided in the Privy Council on appeal from the Colonies, Channel 
_ Islands andthe Isle of Man. The work is divided into six Chapters. 
Chapter I enumerates the laws to which the colonies are subject. Colonies 
are formed either by Settlement of an unoccupied or barbarous country, 
or by conquest or cession from other nations. These differences give 
rise to differences in the laws applicable to them. Stephen, J. has ob- 
served in Freemen v. Fairlie C) “I apprehend the. true general dis- 


tinction to be in effect between countries in which there are not, 


and countries in which there are, at the time of their acquisition, 
any existing civil institutions and laws; it being in the first of those cases 
matter of necessity that the British settlers should use their native laws, 
as having no others to resort to; whereas in the other case there is an 
established lew loci which it might be highly incomvenient all at once to 
abrogate, and therefore it remains till changed by the deliberative wisdom 
of the new legislative power.” Chapter II deals with the Executive power 
and Chapter III withthe Legislative. Chapter IV treats of the Judiciary 
and the Bar. The provisions of some important modern Statutes affect- 
ing the+Colonieg have been set out in Ohapter III and IV; e. g. the 
Fugitive Offender’s Act the Oolonial Copyright Act, the Merchant 
Shipping Act, the Colonial Courts of Admiralty Act, etc. It ex- 
plains the constitution of the various Oourt# together with the 
nature of their jurisdiction. The relations set up by the Foreign 
Jurisdiction Act between the Colonies and the Courts exercising extra- 
territorial jurisdiction in England have been exhibited in it, In England 
Colonial judgments stand upon the same footing as foreigd judgments. 
With respect, however, to colonial judg memts there is a special considera- 
tion to be noticed, viz., that there is a duly constituted tribunal in Eng- 
fand to which such judgments may be brought on appeal. To bar 
an action in England a judgment in a Colbnial Court must be final and 


¢ 


` 


conclusive between the parties. In the Colonies there are no Inns of, « 


Court. Adwocateg and attorneys lrave always been admitted ip the Colo- 
nial Consis by judges. The subjeet of appeals from the Colonies forms 
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part of Chapter V. The King a authority by virtue of ta prerogative, 
* to review the decisions of all Colonial Courts, whether the proceedings be 
of a Civil or Criminal character. But itis very rarely that appęals in cri- 
minal matters havesattended with success. His Majesty will not review or 
~ interfere with the course of criminal proceedings uuless it is shown that 
by a disregard of the forme of legal process, or by some violation of the 
principles of natural justice or otherwise, substantial and grave injustice 
has been done. The Crown now exercises its prerogative to receive appeals 
“from the Oolohies through the Judicial Committee of the Privy Council. 
The last Chapter gives a listof Imperial Statutes relating to the Colonies 
in general. Altogether we have found this book replete with every inform- 
ation in connection with thejural relationship existing between the Colo- 


niewand the mother country and we trust that a perusal of its pages will 
enrich the knowledge of any lawyer inthis country. Though the term 


° ‘Colony’ has been only once, judicially interpreted to include India, yet 
there js much in thi book which will throw light upon yo questions 
that arige when an appeal isto be filed to His is ivy Council 
from the decision of a Highest Court of Appen i i 











The Indian Law of Arbitration. By SURENDRA” | Ay aR 
ist, Pleader, Hooghly. Cancurta: R. anbrat-! 
Hastings Street. 1906. Demi 8vo. Pages ea 
Tux Indian Law of Arbitration is derived matelfHirgin ty € 

ot the Indian Legislature. It was first embodied only i in Uhapter- 

Civil Procedure Oode (Act XIV of 1882). There were also some provisions 

on the subject in the Indian Contract Act ( IX. of 1872) and the Specific 

Relief Act (I of 1877), but the provisions in these two Act# amount to this, 

that, if a person who has contracted to refer to arbitration any dispute that : 

may arise between himjand another, refuses to do so, his contract will be 

a bar to his afterwards bringing a suit in respect of the matter which he- 

originally agreed so to refer. The sections of the Oivil Procedure Code 

bearing on this subject are defective in two respects : (1Pthey apply only 
to disputes which have arisen at the time of the agreement to refer and 
not to disputes which may ariseein the future; and (2) they require the 
agreemené to refer either to name the particular arbitrator or to leave 
the Court to appoint one. To remedy these defects the Indian Legislaturee 
drew up the Indian ArbitrationeAct (IX of 1899) on the lines of the English 

, Arbitration Act of 1889. The provisions of these various enactments | 

” together with cases decided upon them, are worked up in a neat and. 

attractive f6rmin the book before us. Its subject mattbr brot a appęared in 

e Ê serial forny in the Calcutta Weekly Notes. We makeeno doubt, that this ' 

* book will pr sii useful book reference on the subject with which it deals, 
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